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INTRODUCTION

Federal Rule of Civil Procedure 23, an outgrowth of an equity
rule, was promulgated in 1938 as part of the first Federal Rules of
Civil Procedure.! The current version of the rule creates a procedure
designed to permit representative parties and their counsel to prose-
cute or defend civil actions on behalf of a class or putative class con-
sisting of numerous parties. Rule 23 was last amended in 1966.2 The
Judicial Conference’s Advisory Committee on Civil Rules (the Advi-
sory Committee) is currently considering proposals to amend Rule 23.

Creating a workable procedural standard for class actions has
challenged rulemakers since the first draft was published in 1937.3

1 Fed. R. Civ. P. 23, advisory committee’s note to 1937 adoption. The United States
Supreme Court adopted the rules of civil procedure on December 20, 1937, and ordered
them to be reported to Congress at the beginning of the January 1938 session. Federal
Civil Judicial Procedure and Rules 6-7 (1995).

2 There were technical amendments in 1987, but no substantive change was intended.
Fed. R. Civ. P. 23, 1987 amendment note.

3 See James W. Moore, Federal Rules of Civil Procedure: Some Problems Raised by
the Preliminary Draft, 25 Geo. L.J. 551, 571 (1937) (explaining that “[i]t is difficult, how-
ever, to appraise the various problems involved and state a technically sound and thor-
oughly workable rule” for class actions).
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The 1966 amendments to Rule 23 sparked a “holy war”4 over the
rule’s creation of opt-out classes. Opinions became polarized, with
class action proponents seeing the rule as “a panacea for a myriad of
social ills,” and opponents seeing the rule as “a form of ‘legalized
blackmail’ or a ‘Frankenstein Monster.’”S

Apparently anticipating debate about the 1966 amendments to
Rule 23, Professor Benjamin Kaplan, then Reporter to the Advisory
Committee that drafted those amendments, was quoted as saying that
“it will take a generation or so before we can fully appreciate the
scope, the virtues, and the vices of the new Rule 23.”6 Respect for
Professor Kaplan’s caution may have dampened any Advisory Com-
mittee interest in revisiting the Rule.? Now, a generation has passed
and the current Advisory Committee has returned its attention to the
hotly debated policy issues underlying the procedural framework of
Rule 23. This Article addresses many of the empirical questions un-
derlying those policy issues.

After the 1966 amendments, the emergence of mass torts as po-
tential class actions has added fuel to the debate because of the high
stakes inherent in that type of litigation. But the issues remain simi-
lar.# Broadly stated, three central issues permeate the debate. First,
does the aggregation of numerous individual claims into a class coerce
settlement by raising the stakes of the litigation beyond the resources
of the defendant?® Second, does the class action device produce bene-
fits for individual class members and the public—and not just to the
lawyers who file them? And, finally, do those benefits outweigh the

4 Arthur R. Miller, Of Frankenstein Monsters and Shining Knights: Myth, Reality,
and the “Class Action Problem,” 92 Harv. L. Rev. 664, 664 (1979).

5 1d. at 665 (citations omitted).

6 Marvin E. Frankel, Some Preliminary Observations Concerning Civil Rule 23, 43
F.R.D. 39, 52 (1967).

7 See, e.g., Edward H. Cooper, Rule 23: Challenges to the Rulemaking Process, 71
N.Y.U. L. Rev. 14 (1996) (stating that “unspoken barrier” shiclded Rule 23 from Advisory
Committee scrutiny for many years).

8 See, e.g., Roger H. Trangsrud, Mass Trials in Mass Tort Cases: A Dissent, 1989 U. IIL.
L. Rev. 69, 74-76 (noting traditional justifications of individual autonomy—including per-
sonal control of litigation, avoidance of complex, consolidated trials, and individual eco-
nomic control of claims—*“argue strongly against” use of mass trials in mass tort context).

9 See, e.g., Private Securities Litigation, Staff Report Prepared at the Direction of Sen-
ator Christopher J. Dodd, Chairman, Subcomm. on Securities of the Comm. on Banking,
Housing, and Urban Affairs 8 (May 17, 1994), reprinted in Abandonment of the Private
Right of Action for Aiding and Abetting Sec. Fraud/Staff Report on Private Sec. Litig.,
Hearing Before the Subcomm. on Securities of the Comm. on Banking, Housing, and Ur-
ban Affairs, 103d Cong,, 2d Sess. 166 (1995) [hereinafter Senate Staff Report] (indicating
that “[c]ritics also argue that the dynamics of the litigation process itself give securities
plaintiffs economic leverage to produce a settlement"”).
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burdens imposed on the courts and on those litigants who oppose the
class?10

In 1985, a Special Committee on Class Action Improvements of
the American Bar Association’s Section of Litigation (ABA Special
Committee) articulated a list of recommended revisions to Rule 23
and called it to the attention of the Advisory Committee.l! The ABA
Special Committee found that “the class action is a valuable proce-
dural tool” and recommended changes so that such actions would not
“be thwarted by unwieldy or unnecessarily expensive procedural re-
quirements.”’2 Recommended changes included, inter alia, collapsing
the three categories of class actions into one, expanding judicial dis-
cretion to modify the notice requirements, authorizing precertification
rulings on motions to dismiss and motions for summary judgment, and
permitting discretionary interlocutory appellate review of rulings on
class certification.1?

In March 1991, the Judicial Conference acted on a report of its
Ad Hoc Committee on Asbestos Litigation. The Conference re-
quested “the Standing Committee on Rules of Practice and Procedure
to direct its Advisory Committee on Civil Rules to study whether
Rule 23 of the Federal Rules of Civil Procedure should be amended to
accommodate the demands of mass tort litigation.”?¢ Given these de-
velopments, the Advisory Committee drafted a proposed revision of
Rule 23, based primarily on the ABA Special Committee’s 1985 rec-
ommendations. Professor Edward H. Cooper, Reporter to the Advi-
sory Committee, circulated this draft for comment to “civil procedure
buffs,” including academics, lawyers, interest groups, and bar organi-
zations.!5> Many of the responses questioned the need for change and

10 See id. at 7 (indicating that “[c]lass members are often individual investors who are
unsophisticated about securities litigation, although their collective economic interest
could be very large”); see also Janet C. Alexander, Do the Merits Matter? A Study of
Settlements in Securities Class Actions, 43 Stan. L. Rev. 497, 514-19 (1991) (indicating that,
regardless of merits of claims on which they are based, settlements in securities class ac-
tions produce returns of only about 25% of potential loss).

11 American Bar Ass’n, Section of Litigation, Report and Recommendations of the
Special Committee on Class Action Improvements, 110 F.R.D. 195 (1986) [hereinafter
ABA Special Committee Report]. The House of Delegates of the ABA authorized the
Section of Litigation to transmit the report to the Advisory Committee but neither ap-
proved nor disapproved its recommendations. Id. at 196.

12 1d. at 198.

13 1d. at 199-200.

14 Ad Hoc Comm. on Asbestos Litig. of the Judicial Conference of the U.S., Ad Hoc
Committee on Asbestos Litigation Report 37-38 (Mar. 1991).

15 Fed. R. Civ. P. 23 (Proposed Draft, Jan. 21, 1993) (on file with the New York Univer-
sity Law Review). .
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suggested that changes might upset settled practices and make matters
worse.16

Legislative proposals to modify Rule 23 have paralleled the
rulemaking policy debates over the past twenty years.!7 As a recent
example, in December 1995, Congress overrode a presidential veto
and adopted legislation designed to alter substantive and procedural
aspects of securities class actions.’® This legislation had bipartisan
support and was an outgrowth of hearings and an extensive staff re-
port in 1994.2° Among other provisions, the statute tightens pleading
requirements for securities class actions and directs district judges to
stay discovery and all other proceedings until there is a judicial ruling
on any pending motion to dismiss for failure to satisfy those height-
ened pleading requirements2® The statute also modifies the notice
requirements applicable to the filing and settlement of securities class
actions?! and limits attorneys’ fees to “a reasonable percentage of the
amount of any damages and prejudgment interest actually paid to the
class.”?2

The Federal Judicial Center (FJC) conducted the present study in
1994-95 at the request of the Advisory Committee. In general, the
Committee asked the Center to provide systematic, empirical infor-
mation about how Rule 23 operates. The study was designed to ad-
dress a host of questions about the day-to-day administration of Rule
23 in the types of class actions that are ordinarily filed in the federal
courts. The research design focused on terminated cases and did not

16 See Cooper, supra note 7, at 14 (commenting that “practicing lawyers . . . have
tended to view the draft as modest, but believe that the cost of adoption would far exceed
the possible benefits™).

17 For example, the ninety-fifth and ninety-sixth Congresses considered proposals to
amend Rule 23 at the behest of the United States Department of Justice's Office for Im-
provements in the Administration of Justice. See S. 3475, 95th Cong., 2d Sess. (1978) (stat-
ing that purpose of act is to improve class action procedures while preserving Rule 23(b)(1)
and (b)(2) relief); see also H.R. 5103, 96th Cong., 1st Sess., tit. I (1979) (same). For further
discussion of this proposal, see Stephen Berry, Ending Substance’s Indenture to Procedure:
The Imperative for Comprehensive Revision of the Class Damage Action, 80 Colum. L.
Rev. 299, 322-44 (1980) (concluding that HLR. 5103, Small Business Judicial Access Act,
offers solutions to problems of certification, deterrence, management of case merits, and
damage allocation plaguing small class damage actions).

18 Private Securities Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737
(to be codified in scattered sections of 15 U.S.C.).

19 For a discussion of the issues raised at the hearings, see Senate Staff Report, supra
note 9.

20 Private Securities Litigation Reform Act of 1995, 15 U.S.C.A. § 77z-1(b) (West Supp.
1996).

2t 1d. § 77z-1(a)(3), (@)(7).

2 1d. § 772-1(a)(6).
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encompass the study of mass tort class actions, which appear to occur
relatively infrequently and remain pending for long periods of time.

This Article describes the results of the study and addresses many
of the issues in the continuing debate about class actions, including
those raised by the ABA Special Committee’s recommendations. The
principal issues are: What portion of class action litigation addresses
the type of class to be certified? Are judges reluctant to rule on the
merits of claims before ruling on class certification? Does filing a case
as a class action or certifying a class coerce settlement without regard
to the merits of the claims? How well does the notice process work
and who bears its costs? In what ways do class representatives and
individual class members participate in the litigation? In cases that
settle, how do the benefits to the class compare to the benefits to the
class attorneys? How extensive is the class action plaintiffs’ bar? And
how well does the appellate process work, and how might discretion-
ary interlocutory appeals of rulings on class certification affect the
fairness of the process?

Such questions—and more—are incorporated in Professor
Edward Cooper’s Rule 23: Challenges to the Rulemaking Process.23
Our Article parallels Professor Cooper’s article in that we have
presented study data and analyses to correspond with his questions as
closely as possible.2* Where relevant, we present general background
on the state of the law, often focusing on recent decisions in the cir-
cuits where study cases were filed.

We selected for analysis as class actions closed cases in which the
plaintiff alleged a class action in the complaint or in which plaintiff,
defendant, or the court initiated class action activity, such as a motion
or order to certify a class. This Article?s presents empirical data on all
class actions terminated between July 1, 1992, and June 30, 1994, in
four federal district courts: the Eastern District of Pennsylvania (E.D.
Pa., headquartered in Philadelphia), the Southern District of Florida
(S.D. Fla., headquartered in Miami), the Northern District of Illinois
(N.D. I1l., headquartered in Chicago), and the Northern District of
California (N.D. Cal.,, headquartered in San Francisco).26

23 Cooper, supra note 7.

24 Our headings and subheadings generally follow the structure of Part III of Professor
Cooper’s article, but occasionally we have adapted the titles or rearranged the parts to
present the data more clearly.

25 The Article is based on Thomas E. Willging et al., An Empirical Study of Class Ac-
tions in Four Federal District Courts: Final Report to the Advisory Committee on Civil
Rules (Federal Judicial Center, forthcoming 1996).

26 Cases in the study represent a termination cohort—that is, a group of cases that were
selected because they were concluded within the same time period. Termination cohorts
sometimes present problems of biased data if recent filing trends show fluctuations, Be-
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_ 'We identified class actions meeting these selection criteria by a
multistep screening process that included reviewing electronic court-
docket records, statistical records maintained by the Administrative
Office of the United States Courts (AO), and published opinions. We
then reviewed all cases that were candidates for inclusion in the
study.2?” For each case meeting study criteria, we examined court
records and systematically entered appropriate case information into
a computerized database. These data were then analyzed by the same
attorney-researchers who collected the data28 In addition, we re-
viewed data about class actions from the Federal Judicial Center’s
1987-90 District Court Time Study;2° those data are summarized at
relevant parts of this Article.30

Several perspectives regarding—and limitations of—the data de-
serve special mention at the outset. The four districts were not se-
lected to be a scientific sampling of class actions nationwide. Rather,
we selected the four districts because available statistical reports on
the frequency of class action activity in those districts indicated that
we would have the opportunity to examine a relatively large number
of cases in those districts. This high volume would allow us to observe
a variety of approaches to class actions. Similarly, the selection of dis-
tricts from four separate geographic regions would enable us to ob-
serve any regional differences in approaches and the selection of
districts from four circuits would enable us to observe variations in
case law. Because this study did not employ random sampling or con-

cause of the limitations of class action filing data, we have not been able to test filing trends
as thoroughly as we would Iike. On the other hand, we have no reason to believe that the
use of a termination cohort presents serious problems for these data. See id., app. D.

27 See id., app. D for details about the identification of class actions.

28 Figures and tables of data, when necessary to support our discussion, are collected in
the Appendix and cross-referenced in the text. For a more extensive set of figures and
tables, see id., app. D.

We generally used the median (midpoint) to describe the central tendency of the data.
We used this statistic because the mean (average), in many instances was inflated by a few
extraordinarily large or small values (“outliers™).

29 See Thomas E. Willging et al., Preliminary Report on Time Study Class Action Cases
(Feb. 1995) (unpublished report, on file with the Information Services Office of the Federal
Judicial Center). The time study report includes national data derived from judges’ records
of the time they spent on the 51 class actions in the study. See infra Part B.4,; see also
Willging et al., supra note 25, app. D at tbl. 19. For further details about the time study, see
id., app. D.

30 The current Federal Judicial Center (FJC) report supplements Willging et al., supra
note 29, and supersedes our preliminary presentation of data to the Advisory Committee
concerning the first two districts studied. Thomas E. Willging et al., Preliminary Empirical
Data on Class Action Activity in the Eastern District of Pennsylvania and the Northern
District of California in Cases Closed Between July 1, 1992 and June 30, 1994 (Revised
Apr. 1995) (unpublished preliminary report, on file with the Information Services Office of
the Federal Judicial Center).
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trol or comparison groups, our results cannot and should not be
viewed as representative of all federal district courts nor should causal
inferences be drawn from the data. On the other hand, we have no
reason or data that would lead us to believe that these districts are
unusual or that they present a picture that is radically different from
what one would expect to find in other large metropolitan districts.

Each district should be viewed as a separate entity and the data
from the four districts should be viewed as descriptive—four separate
snapshots of recent class action activity. Generally, data from the four
districts should not be aggregated. Occasionally, when the number of
cases on a given subject is quite small, we discuss combined data from
the four districts for descriptive purposes only, but no inference
should be drawn that these data are necessarily representative of all
courts.3!

FINDINGS

The balance of this Article presents our findings. For the most
part, these findings address the empirical content of—or the empirical
assumptions underlying—questions raised by Professor Cooper in the
preceding article.32

A. Individual Actions and Aggregation?
1. Average Recovery Per Class Member

In this opening section, we report data on one alternative to class
actions, namely, the filing and consolidation of individual cases. The
ultimate question in this section is “how many members of certified
classes would have maintained individual actions absent the class ac-
tion.”34 We cannot answer that question in exactly those terms, but
even the highest level of recovery per individual class member that we
found appears unlikely to support separate individual actions.

Across the districts, the median level of the average recovery per
class member3s ranged from $315 to $528; 75% of the awards ranged

31 For example, when discussing subject matter (nature of suit) categories of cases in
relation to infrequent events, we present the data in figures with a caution that no overall
conclusions can be drawn from them.

32 See Cooper, supra note 7, at 42-51.

33 See generally Judith Resnik, From “Cases” to “Litigation,” Law & Contemp. Probs.,
Summer 1991, at 5, 6-22 (describing changing attitudes and practices that have led to
increasing aggregation of civil claims).

34 See Cooper, supra note 7, at 43.

35 We calculated the average recovery per class member by starting with the gross set-
tlement amount, deducting expenses, attorneys’ fees, and any separate awards to the
named class representatives, and dividing that net settlement amount by the number of
notices sent to class members.
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from $645 to $3341; and the maximum awards ranged from $1505 to
$5331.3¢ Even assuming that an individual member might recover a
higher award in a separate trial, the multiplier would have to be ten or
more for an individual to meet the $50,000 jurisdictional amount for a
diversity case.3” Cases seeking injunctive relief and cases brought
under federal statutory authority could be brought as individual ac-
tions. However, without a substantial multiplier of individual damage
awards, none of the awards would likely induce a private attorney to
bring the case on a contingent-fee basis or an individual to advance
sufficient personal funds to retain an attorney to file the action. Nor is
it clear how many, if any, individual actions would be supported by
the hope for a statutory fee award.

2. Consolidation and Related Cases

In the previous subsection, we concluded that individuals would
be unlikely to file individual cases to recover damages. In this subsec-
tion, we look at the extent to which separate cases were filed in rela-
tion to the same transactions. An important distinction, however, is
that the separate cases discussed in this subsection generally were
filed as class actions and not simply as individual claims. Here, we
look for “relationships . . . between aggregation and numbers of indi-
vidual actions growing out of the same transactional setting.”38

We also address how often “individual actions proceed in the
same court, or in different courts, without any attempt at aggrega-
tion.”3® We found what appears to be a modest amount of interdis-
trict and intradistrict consolidation and also a smaller number of cases
that the court declined, or was without authority, to consolidate.

On occasion, a court may find that “[c]laims identical or similar
to those made in a class action may be the subject of other litigation,
either in the same court or in other federal or state courts.”® Individ-
uals who have no interest in being class members may file their own
separate suits either before or after certification. “Under Rule
23(b)(3)(B), the court is to consider the pendency of other litigation
concerning the controversy, in both state and federal courts, by or
against members of the class.”#! Further, under Rule 23(c)(4)(A),

36 See infra app. at fig. 1.

37 28 U.S.C. § 1332(a) (1994).

38 Cooper, supra note 7, at 43.

39 1d.

40 Manual for Complex Litigation, Third § 30.3 (1995).

41 1d. § 30.15 (citing Califano v. Yamasaki, 442 U.S. 682, 702 (1979) (finding that court
should consider whether proposed nationwide class would improperly interfere with simi-
lar pending litigation in other courts)).
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“common issues of fact or law have been carved out for class certifica-
tion42 on both an intradistrict43 and on a nationwide basis.44 Federal
courts use Rule 42(a) of the Federal Rules of Civil Procedure*s for
intradistrict transfers and the Multidistrict Litigation (MDL) statute
for interdistrict transfers.#¢ There is no clear authority for a federal
court to consolidate cases filed in state court with actions filed in fed-
eral court.

a. Data on Consolidations. In all four districts, interdistrict
consolidation of cases in which there was class action activity was rela-
tively infrequent. The Judicial Panel on Multidistrict Litigation
(JPMDL) consolidated between 3% and 6% of cases with cases from
other districts. The median time from filing the complaint in a case to
MDL consolidation ranged from approximately four months in three
districts to six months in the other district.

42 1d. § 33.262 (citing Wadleigh v. Rhone-Poulenc Rorer, Inc., 157 F.R.D. 410, 416
(N.D. IIl. 1994) (carving out common issue of “negligence liability for infected blood"),
mandamus granted, class certification denied, 51 F.3d 1293, 1297 (7th Cir. 1995) (ordering
district judge to decertify plaintiff class), cert. denied. No. 95-197, 1995 U.S. LEXIS 6153
(Oct. 2, 1995); In re Copley Pharmaceutical, Inc., “Albuteral” Prods. Liab. Litig., 158
F.R.D. 485, 492 (D. Wyo. 1994) (carving out common issues of “negligence, {and] breach of
warranty claims for contamination of bronchodilator”), defendant’s motion to decertify
plaintiff class denied sub nom. In re Copley Pharmaceutical, Inc., 161 F.R.D. 456 (D. Wyo.
1995)).

43 See, e.g., Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1196 (6th Cir. 1988) (af-
firming district court’s certification of opt-out class of water contamination victims in vicin-
ity of landfill); Jenkins v. Raymark Indus., 782 F.2d 468, 473 (5th Cir. 1986) (affirming
district court’s certification of districtwide class of asbestos injury claimants to resolve spe-
cific issues).

4 See, e.g., In re School Asbestos Litig., 789 F.2d 996, 1009 (3d Cir,) (nationwide
23(b)(3) class of schools seeking compensatory damages associated with presence of asbes-
tos-containing building materials), cert. denied, 479 U.S. 852 (1986).

45 Federal Rule of Civil Procedure 42(a) states:

Consolidation. When actions involving a common question of law or fact are
pending before the court, it may order a joint hearing or trial of any or all of
the matters in issue in the actions; it may order all the actions consolidated;
and it may make such orders concerning proceedings therein as may tend to
avoid unnecessary costs or delay.

Fed. R. Civ. P. 42(a).

Rule 42(a) permits partial or complete consolidation of related actions pending in the
same district for both pretrial and trial purposes. See Lloyd v. Industrial Bio-Test Lab.,
Inc., 454 F. Supp. 807, 812 (S.D.N.Y. 1978) (granting defendant’s cross-motion for consoli-
dation of securities case); Wellman v. Dickinson, 79 F.R.D. 341, 348 (S.D.N.Y. 1978) (certi-
fying five class action securities cases and consolidating them for all purposes).

46 The Judicial Panel on Multidistrict Litigation is authorized to transfer civil actions
pending in more than one district involving one or more common questions of fact to any
district for coordinated or consolidated pretrial proceedings upon its determination that
transfer “will be for the convenience of parties and witnesses and will promote the just and
efficient conduct of such actions.” 28 U.S.C. § 1407(a) (1994).
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District courts consolidated similar cases within their own dis-
tricts more often (14% to 20%) than the JPMDL consolidated cases
across district lines. The median number of cases within each consoli-
dation ranged from two to four. Among intradistrict consolidations,
the most frequent nature of suit was securities.

b. Data on Nonconsolidations. In addition, we looked at how
often courts do not consolidate cases even though they are related to
other litigation pending in federal and state courts. On the federal
level, nonconsolidation of related cases occurred in 5% to 21% of the
cases in the four districts. On the state level, we identified noncon-
solidation with pending state litigation infrequently, ranging from 1%
to 3% of the study cases.

Nonconsolidation of related cases can present difficulties for
courts, especially during discovery. Other problems arise when multi-
ple actions result in conflicting or overlapping classes that may pro-
duce, among other things, inconsistent adjudications. While the
nonconsolidations presented difficulties for the court, they did not ap-
pear to be insurmountable.

B. Routine Class Actions

1. What Was the Relationship, If Any, Between the “Easy
Applications” of Rule 23 and the Substantive Subjects of
Dispute?

Some have maintained that class actions in certain nature-of-suit
categories*’ are often “easy” or “routine” applications of Rule 23 be-
cause they frequently involve complaints with boilerplate allegations,
similar class-certification arguments, and standard settlements.?® In
particular, some have viewed securities class actions as fitting into
such standard molds of routineness.#® To test these premises, we com-
pared study cases in different nature-of-suit categories. Since the

41 By “nature-of-suit” categories, we refer to the approximately 80 different types of
cases identified on the “Civil Cover Sheet (JS-44)” form that must generally accompany
each civil action filed in federal court. Examples that appeared frequently in the study are
securities, other civil rights, other statutory actions, and ERISA. The Administrative Of-
fice of the United States Courts uses these categories as part of presenting statistics on
federal civil cases. See, e.g., Administrative Office of the U.S. Courts, Judicial Business of
the United States Courts tbl. C-2 at 138-43 (1995).

48 See Cooper, supra note 7, at 44.

49 In re Activision Sec. Litig., 723 F. Supp. 1373, 1374 (N.D. Cal. 1989) (noting “all tco
familiar path of large securities cases” including “lugubrious” pleading contests and “mas-
sive” discovery). A recent report found courts reacting to what some view as boilerplate
shareholder allegations of officer/director fraud: “The increased [judicial] application of
Rule 9(b) may stem from the courts’ thinning patience with nearly identical ‘boiler-plate’
securities fraud complaints.” Edward M. Posner & Karl L. Prior, Motions to Dismiss
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number of filings in most categories was small, we limited our analysis,
where appropriate, to securities cases, nonsecurities cases, and civil
rights cases (a subset of nonsecurities cases).

a. Rule 23(b)(3) Cases.® First, we compared indicators of rou-
tineness in cases filed as Rule 23(b)(3) class actions.5! The first indica-
tor we looked at was duration of the case from complaint to closing.
Despite the perceived complexity of securities cases,2 they did not
take much longer to settle and close than nonsecurities class actions.
Study data for the four districts showed the median time period from
filing the complaint to closing ranged from twenty-four to twenty-
eight months for settled securities class actions. In comparison, me-
dian time periods for settled nonsecurities class actions were shorter
in two districts (with medians of eleven and thirteen months) and
longer in two others (with medians of thirty-six and fifty months). In

Shareholders’ Suits Against Officers and Directors, C735 ALI-ABA 91, 109 (1992) avail-
able in Westlaw, ALI-ABA database.

50 Federal Rule of Civil Procedure 23(b) states:

Class Actions Maintainable. An action may be maintained as a class ac-
tion if the prerequisites of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members
of the class would create a risk of

(A) inconsistent or varying adjudications with respect to individual mem-
bers of the class which would establish incompatible standards of conduct for
the party opposing the class, or

(B) adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their ability
to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a whole;
or

(3) the court finds that the questions of law or fact common to the mem-
bers of the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for the
fair and efficient adjudication of the controversy. The matters pertinent to the
findings include: (A) the interest of members of the class in individually con-
trolling the prosecution or defense of separate actions; (B) the extent and na-
ture of any litigation concerning the controversy already commenced by or
against members of the class; (C) the desirability or undesirability of concen-
trating the litigation of the claims in the particular forum; (D) the difficulties
likely to be encountered in the management of a class action.

Fed. R. Civ. P. 23(b).

51 These include cases filed under Rule 23(b)(3) alone or in combination with one or
more other subdivisions of 23(b).

52 See Cooper, supra note 7, at 47 (asking reader to “[c]onsider a securities fraud action
in which, inevitably, different class members bought and sold different numbers of shares
at different times” and suggesting that issues classes “may disguise differing interests in
proving the ways and times at which the fraud affected the market™).
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particular, the median case lengths for (b)(3) civil rights actions were
about the same as—or longer than—those for settled securities cases
in the three districts where civil rights cases settled.

Do these results indicate that securities cases are “routine”? To
respond to that question, we looked at the rate at which (b)(3) classes
were certified, finding somewhat distinctive results for securities and
civil rights cases. A (b)(3) class was certified in 94% to 100% of the
securities cases where a motion or sua sponte order on certification
was filed. In contrast, for nonsecurities actions, the certification rates
were 64% to 93% in the three districts with sufficient numbers of
cases for meaningful comparison. Interestingly, the certification rate
for (b)(3) civil rights cases was 100% in each of the three districts with
(b)(3) civil rights class actions, but these constituted only two or three
cases per district. Although these data are not sufficient to support
broad conclusions, high rates of certification within the securities and
civil rights categories could indicate that these are “easy applications”
of Rule 23, at least with respect to the certification decision.

We next examined the bases for opposition to class certification
and again found some distinctive patterns among securities cases. In
two districts, disputes over certification in securities cases were about
as frequent as for the other major nature-of-suit categories in those
districts. In the other two courts, objections to certification were filed
about 1.5 times as often in nonsecurities cases’3 as in securities cases.>4
Of special note is that objections on the basis of numerosity*s were
absent from all (b)(3) securities cases in three districts and were pres-
ent in only 25% of the certification disputes in the fourth district. In
nonsecurities cases, however, numerosity objections generally were
raised more frequently. In two districts, it was at issue in 33% and
50% of the certification disputes; the other two districts had only two
or three such cases. These limited results could be viewed as indicat-
ing relatively “easy” sailing toward satisfying the numerosity require-
ment in securities cases.

Another observed difference was in arguments concerning the
representativeness of the principal plaintiffs—i.e., the ability of the
putative class representatives to fairly and adequately protect the in-

53 Certification objections were filed in 58% and 59% of nonsecurities class actions in
these two districts.

54 Certification objections were filed in 35% and 40% of securities class actions in these
two districts.

55 To be certified, among other requirements, a class must be “so numerous that joinder
of all members is impracticable.” Fed. R. Civ. P. 23(a)(1).
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terests of the class.56 In all or nearly all securities cases in the four
districts, defendants disputed the ability of named plaintiffs to repre-
sent the class, often basing their arguments on alleged conflicts or pur-
portedly unique facts applicable to the representatives.5” Generally,
these objections occurred less frequently in nonsecurities (b)(3) cases.
Representativeness disputes were often harder fought battles than
numerosity disputes and frequently involved complex issues and facts.
The relatively high rates of certifying securities classes, however, indi-
cate that these challenges were quite often overcome; for example, the
class representative in some cases was replaced by one who was more
“representative.”58

We also compared the amounts distributed from settlement funds
in certified b(3) cases where the court approved a settlement. As
might be expected, securities cases had median net monetary distribu-
tions to the class ($1.7 million to $3 million) far greater than in non-
securities cases ($1.1 million or less). Comparing median attorneys’
fee awards for securities and other class actions showed similar dispar-
ities in all but one district. These figures are misleading, though, un-
less viewed in light of class size because securities classes are generally
large. We considered class size by computing the “net settlement per
class member”—dividing the total net monetary settlement amount by
the number of notices sent to class members.>® The median “net set-
tlement per class member” for securities cases exceeded that in non-
securities cases in only one of the three districts with sufficient case
counts to allow for comparison.

In sum, the following general characteristics were found in many
securities (b)(3) cases in the four districts. They did not necessarily
last longer than most nonsecurities class actions; were about as likely,
or somewhat less likely, to be subject to some form of objection to
certification; and did not necessarily yield more dollars to individual
class members. Securities cases were also more likely to be certified
and subject to representativeness objections. Finally, numerosity ob-
jections were a rarity in securities cases but a relatively frequent oc-
currence in other cases. Large class sizes in securities cases often
made them distinctive when compared with most nonsecurities
classes.

56 Rule 23(a) requires that to be certified as a class, the claims or defenses of the repre-
sentative parties must be “typical of the claims or defenses of the class,” Fed, R. Civ. P,
23(a)(3), and the “representative parties must have the ability” to fairly and adequately
protect the interests of the class. Fed. R. Civ. P. 23(a)(4).

57 See infra Part F2.a.

58 See infra Part D.2.

59 See supra Part A.1.
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In addition, and somewhat understandably, the securities com-
plaints contained more frequent use of boilerplate allegations when
compared with the wide variety of other types of (b)(3) class actions.
This appeared to be a factor of the governing law, the subject matter
of the complaints, and the frequency with which securities cases were
filed. Securities claims generally followed a recognizable pattern
based on federal securities statutes and case precedent, whereas
claims not dealing with securities often covered ground not as fre-
quently traveled or charted new territory.

b. Rule 23(b)(2) Cases.®® We also compared similar indicators
in nonsecurities cases in which only a Rule 23(b)(2) class was sought.
In those cases that settled, the median time from complaint to closing
ranged from fifteen to sixty months, not notably different from (b)(3)
cases given the relatively small number of cases involved. The rate of
(b)(2) certification ranged from 50% to 95%. In three of the districts,
the (b)(2) certification rate was lower than for nonsecurities (b)(3)
cases; in the fourth district it was higher. Looking just at the subset of
(b)(2) civil rights cases showed a range of certification rates of 67% to
100%, with no notable patterns observed. We also found no recogniz-
able patterns in the frequency of defendant opposition to motions to
certify a (b)(2) class. We did, however, observe that the median fee
award was considerably smaller for (b)(2) class counsel when com-
pared to fees in nonsecurities (b)(3) cases. Given the disparate nature
of these data, it is not possible to generalize about whether (b)(2)
cases are easy or routine applications of Rule 23.

2. How Did Class Actions Compare to Other Types of Cases in
Terms of the Type of Outcome and the Stage of the Case at
Which the Outcome Occurred?

In this subsection, we look at the routineness of class actions
from a different angle—namely, how do class actions compare to
other types of civil cases. Two related assertions are commonly made
about class actions: that such cases generally settle and that they
are rarely tried.6! The underlying assumptions—sometimes explicitly

60 See supra note 50.

61 See, e.g., Elliott J. Weiss & John S. Beckerman, Let the Money Do the Monitoring:
How Institutional Investors Can Reduce Agency Costs in Securities Class Actions, 104
Yale L.J. 2053, 2098 (1995) (asserting that “[d]efendants’ and plaintiffs’ attorneys agree to
settle virtually all class actions that survive motions to dismiss and motions for summary
judgment™); cf. Joel Seligman, Commentary, The Merits Do Matter: A Comment on Pro-
fessor Grundfest’s “Disimplying Private Rights of Action Under the Federal Securities
Laws: The Commission’s Authority,” 108 Harv. L. Rev. 438, 448 (1994) (asserting that
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stated62—are that the settlement rate for class actions is higher than
that for other types of civil cases, and the trial rate is lower. In this
subsection, we will address that assumption by comparing the settle-
ment and trial rates in the class actions we studied with such rates in
nonclass action civil cases. The comparison group consists of all non-
class civil cases that were terminated in the four study districts during
the same time period.

Differences in data collection make it difficult to compare settle-
ment rates in class actions and nonclass civil cases.63 Allowing for
such differences, it appears that the settlement rates for nonprisoner
class actions were within approximately £16% of the settlement rates
for nonprisoner nonclass actions.%* It also appears that settlement
rates were higher for securities class actions than for all nonclass se-
curities cases in all but one district.

The rate of trial (jury and bench) was about the same for class
actions and nonclass civil cases in three of the districts. In the fourth
district, the trial rate for class actions was 5.5% and the rate for non-
class civil cases was 3.2%.

In comparison with nonclass civil cases, class actions are not rou-
tine in terms of their longevity. Overall, the median time from filing
to disposition for class actions was two to three times that of other
civil cases in three of the four districts, and in the fourth (S.D. Fla.),
class actions took about a month and a half longer. The patterns were
similar for securities cases.

Examining these trial and settlement rates might lead one to con-
clude that class actions are routine—not very different from other
cases terminated in the same courts during the same time span. But
the length of time from filing to termination and, as we will see in Part
B.4., the amount of judicial time required by class actions distinguish
them from other cases.

“substantial percentage of federal securities class actions have been resolved by judicial
dismissal on the basis of a defendant’s motion”).

62 Alexander, supra note 10, at 524 (asserting that securities class actions are resolved
by adjudication significantly less often than are other civil cases).

63 The settlement rate for class actions was based on our observations, derived from the
case files. Settlement rates for nonclass cases were derived from data provided by each
court to the Administrative Office of the United States Courts (AO) upon termination of a
case. We used the following AO categories: “dismissed: settled,” “dismissed: volunta-
rily,” and “judgment on consent” to indicate that the parties settled a case. The differences
between AO data and our data for the same set of class actions suggest that differences
between class and nonclass cases may simply reflect the differences in data collection
methods.

64 See infra app. at fig. 2.
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3. What Was the Frequency and Rate of Certification of (b)(1),
(b)(2), and (b)(3) Classes, and How Did These Rates
Correspond with Substantive Areas?

In this subsection, we examine the frequency and rate of certifica-
tion of (b)(1), (b)(2), and (b)(3) classes (and combinations thereof)
and address how the rates correspond with different nature-of-suit
categories. Under Rule 23, a case may be certified pursuant to subdi-
visions (b)(1)(A), (b)(1)(B), (b)(2), or (b)(3). Determining which
subdivision to use under Rule 23 is not always clear.55 There may also
be instances where a class action may qualify under Rule 23(b)(3) as
well as under (b)(1) or (b)(2).

If a (b)(3) class is sought and approved, class counsel is required
to provide notice to all class members and an opportunity to opt out.s6
The (b)(1) and (b)(2) subdivisions do not require notice of class certi-
fication and do not ordinarily allow opting out. “Because of the no-
tice requirement and the frequent necessity of having to deal with
individual damage claims, greater precision is required in (b)(3) ac-
tions than in those brought under (b)(1) or (b)(2).”67

If a proposed class action qualifies or fits the criteria of more than
one of the (b) subdivisions, do parties or judges indicate a preference
for class certification pursuant to Rule 23(b)(1) or (b)(2) over Rule
23(b)(3)?¢8 Some believe that the increased burden of mandatory no-

65 One commentator’s description of the conceptual overlap between (b)(1)(A) and
(b)(3) actions illustrates the lack of clarity:

The problem is that all class litigation, even litigation for damages, has the
potential to affect a defendant’s standard of conduct. For instance, a suit for
nuisance damages may be won by some claimants and lost by others, thereby
creating “incompatible standards of conduct” for the defendant. Hence, dam-
age actions, which are normally construed as (b)(3) actions, may also fall
within the language of (b)(1)(A), and the court may deny notice giving oppor-
tunity to appear or to opt out. The confusion from such amorphous language
has resulted in inconsistent case law on what exactly constitutes a (b)(1)(A)
class action and games in which the category is manipulated to avoid the time
and expense of giving notice.

Howard M. Downs, Federal Class Actions: Diminished Protection for the Class and the
Case for Reform, 73 Neb. L. Rev. 646, 673 (1994) (footnotes omitted).

6 TFed. R. Civ. P. 23(c)(2).

67 Manual for Complex Litigation, Third § 30.14 (1995) (citing Rice v. Philadelphia, 66
F.R.D. 17, 19 (E.D. Pa. 1974)).

68 See, e.g., Patrykus v. Gomilla, 121 F.R.D 357, 362-63 (N.D. Ill. 1988) (certifying class
in civil rights case under both Rule 23 (b)(2) and (b)(3)); National Treasury Employees
Union v. Reagan, 509 F. Supp. 1337, 1340-41 (D.D.C. 1981) (noting that in prior order
court had conditionally certified class of civil rights plaintiffs under Rule 23(b)(1) and
(b)(2)); Bertozzi v. King Louie Int’l, Inc., 420 F. Supp. 1166, 1180 (D.R.1. 1976) (certifying
class in securities case under Rule 23(b)(1) and (b)(2)); Alaniz v. California Processors,
Inc., 73 F.R.D. 269, 274-77 (N.D. Cal.) (certifying class in employment discrimination case
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tice and other requirements®® deters parties from seeking (b)(3) certi-
fication.”® Similarly, some courts have expressed reluctance to certify
a (b)(3) class when an action also meets the requirements of either a
(b)(1)™ or (b)(2) class.”? One commentator recommends that
[i]f the court determines that both [(b)(2) and (b)(3)] apply, then it
should treat the suit as having been brought under Rule 23(b)(2) so
that all the class members will be bound. To hold otherwise would
allow the members to utilize the opting out provision in subdivision
(c)(2), which in some cases would thwart the objectives of represen-
tative suits under Rule 23(b)(2).73

Of the 138 certified classes for which information was available,
eighty-four (61%) were (b)(3) classes, forty (29%) were (b)(2) classes,
and the remaining fourteen (10%) reflected an equal number of
(b)(1)(A) and (b)(1)(B) classes.”™

under Rule 23(b)(2) and (b)(3)), modified, 73 F.R.D. 289 (N.D. Cal. 1976), aff’d sub nom,
Alaniz v. Tillie Lewis Foods, 572 F.2d 657 (9th Cir.), cert. denied, 439 U.S. 837 (1978).

6 Additional requirements include: (1) notice must be individual to all members who
can be identified through reasonable effort; (2) absent class members have the right to
exclude themselves from the class and from the binding effect of the judgment; and (3)
absent class members have the right to enter their appearance through counsel. Fed. R.
Civ. P. 23(c)(2).

70 See, e.g., 2 Herbert B. Newberg & Alba Conte, Newberg on Class Actions § 8.13
(explaining that advantage of classifying suit under Rule 23(b)(1) or (b)(2) is avoidance of
mandatory Rule 23(c)(2) notice strictures).

71 See, e.g., Robertson v. National Basketball Ass’n, 556 F.2d 682, 684-85 (2d Cir. 1977)
(affirming district court’s conclusion that when class action may be certified under either
(b)(1) or (b)(3), former should be chosen to avoid litigation or compromise of class
interests).

72 See, e.g., Hummel v. Brennan, 83 F.R.D. 141, 147 (E.D. Pa. 1979) (certifying labor
action as Rule 23(b)(2) class rather than Rule 23(b)(3) class to ensure that one litigation
would dispose of issue). The Hummel court reasoned that procedural safeguards are un-
necessary when class is homogeneous and that any unfairness caused by inability of mem-
bers to opt out was outweighed by the prevention of repetitious suits. Id.

73 7A Charles A. Wright et al., Federal Practice and Procedure § 1775, at 491-92 (2d ed.
1986 & Supp. 1995) (footnotes omitted) (citing Bing v. Roadway Express, Inc., 485 F.2d
441, 447 (5th Cir. 1973) (explaining that “[a]lthough suit could arguably have been brought
as a (b)(3) action, (b)(2) actions generally are preferred for their wider res judicata ef-
fects”); McGlothlin v. Connors, 142 F.R.D. 626, 640 (W.D. Va, 1992) (commenting that
when both (b)(3) and (b)(2) provisions apply, court should proceed under Rule (b)(2) so
that all class members will be bound); Tustin v. Heckler, 591 F. Supp. 1049, 1068 (D.N.J.)
(explaining that “it is well established that, if feasible, an action should be maintained
under (b)(1) or (b)(2) rather than under (b)(3) because (b)(3) . . . classes are thought of as
heterogeneous in composition”), vacated in part on other grounds, 749 F.2d 1055 (3d Cir.
1984)).

74 See infra app. at fig. 3.
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a. Rule 23(b)(1)(A) and (b)(1)(B). Two of the four districts
(E.D. Pa. and N.D. IlL.) certified a total of seven (b)(1)(A) classes.”s
Similarly, two districts (N.D. Ill. and N.D. Cal.) certified a total of
seven (b)(1)(B) classes.”®

b. Rule 23(b)(2). The four districts had a total of forty cases
with certified (b)(2) classes. One district (E.D. Pa.) accounted for just
over half of these cases. Civil rights cases of various types accounted
for 50% of the (b)(2) classes. This is consistent with the Advisory
Committee’s Note to Rule 23 that describes various civil rights actions
as prototypes of the (b)(2) class7? without suggesting that subdivision
(b)(2) is limited to civil rights cases.

c. Rule 23(b)(3). The largest number of certified classes—
eighty-four (61%)—were in the (b)(3) category. N.D. Ill. had the
most with twenty-six (31%), followed by E.D. Pa. with twenty-four
(28%), N.D. Cal. with twenty-three (27%), and S.D. Fla. with eleven
(13%). In the four districts combined, 64% of the certified (b)(3)
classes were securities cases (over 80% of S.D. Fla.’s certified (b)(3)
classes, 74% in N.D. Cal., 62.5% in E.D. Pa., and 50% in N.D. IIL).

d. Multiple Certifications. Multiple certifications were found in
sixteen cases. Three courts each had five cases and one court had one
case. The most frequent combination was (b)(2)/(b)(3), occurring in
five cases. The second most frequent combination was (b)(1)(A)/
(b)(2), occurring in three cases.

4. How Much Judicial Time Did Class Actions Take, and How Did
This Time Compare to Other Civil Actions?

Another measure of the relative routineness of class actions is the
amount of judicial time required. Using data from a sample of cases
in the Federal Judicial Center’s most recent District Court Time Study

75 The nature-of-suit categories were other personal property damage (one), civil rights
(one), and ERISA (one) in one district and securities (one), civil rights (one), ERISA
(one), and other statutory actions (one) in the other.

76 N.D. Ill. certified five cases with the following nature-of-suit categories: ERISA
(three), securities (one), and constitutionality of a state statute (one). N.D. Cal. certified
the remaining two cases, which were securities actions.

77 Fed. R. Civ. P. 23 advisory committee’s note (citing Bailey v. Patterson, 323 F.2d 201,
206-07 (5th Cir. 1963) (ruling that appellants were entitled to classwide injunctive relief in
desegregation case), cert. denied, 376 U.S. 910 (1964); Potts v. Flax, 313 F.2d 284, 289-90
(5th Cir. 1963) (ruling that school desegregation suit involves classwide discrimination and
is appropriate for class relief); Brunson v. Board of Trustees, 311 F.2d 107, 109 (4th Cir.
1962) (ruling that common questions of fact in school desegregation case entitled multiple
plaintiffs to join in one action under Rule 23(a)(3)), cert. denied, 373 U.S. 933 (1963)).
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(Time Study),”® we compared the judicial time expended on class ac-
tions with those of civil cases (including class actions) filed within the
Time Study sample period.

Based on case weights derived from Time Study data, the average
class action demands considerably more judge time than the average
civil case. We found this when we looked at the data for all subject
matter (nature-of-suit) categories combined and when we looked at
the data by nature-of-suit category. Case weights are scaled in rela-
tion to the weight of an average case, which is rated as a “1.”79

Class actions are not treated as a separate category for case-
weighting purposes, but our analysis showed that the hours demanded
for the class action cases in the Time Study would justify a case weight
of 4.71, higher than any civil case type except death penalty habeas
corpus (6.15).80 RICO (3.02) is the next closest civil case type. As
compared to criminal cases, an average class action case would require
about as much judge time as an average case dealing with extortion,
racketeering, and threats (4.62) and would require less time than the
average criminal prosecution for bankruptcy or securities fraud (5.30).
The case weights for the three nature-of-suit categories that were most
prevalent in the class action study were securities, commodities, and
exchange (1.96); other civil rights (filed originally in federal court)
(1.61); and prisoner civil rights (not United States defendant) (0.26).8!
The average amount of time required for the average class actions of
each of the above three types is more than three times the average
amount required for the average civil case of the same type. Securi-
ties class actions required 3.2 times the judicial time spent on all secur-
ities cases; other civil rights cases, 3.3 times as long; and prisoner civil
rights cases, 5.03 times.

78 In the Time Study, district and magistrate judges maintained records of the time they
had spent on a random sample of 8320 civil cases filed in 86 United States district courts
between November 1987 and January 1990. Willging et al., supra note 29, at 1. Fifty-one of
those cases (0.61%, an incidence of 6.1 class actions for every 1000 cases filed) contained
class action allegations. Id. For a more complete description of the time study methods
and a listing of case weights for all nature-of-suit categories, see Memorandum from John
Shapard to Subcommittee on Judicial Statistics of the Committee on Judicial Resources 1
(July 20, 1993) [hereinafter Shapard Memorandum] (on file with authors).

7 Note that the case weights are based on data from all cases (including class action
cases) in the entire time study sample. Case weights are based on average judicial time
expenditures and take into account a wide range of cases and judicial activity, from sum-
mary dismissals to extended trials.

80 See Shapard Memorandum, supra note 78, at 5-7 (listing case weights for civil cases).
The 4.71 case weight for class actions was derived by aggregating the time required for all
class action cases in the sample and comparing that time to the time required for the aver-
age case. See Memorandum from John Shapard to Mark Shapiro, Rules Support Office,
Administrative Office of the U.S. Courts (Feb. 8, 1994) (on file with authors).

81 Shapard Memorandum, supra note 78, at 6-7.
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Class actions are far from routine. Certified class action cases
consumed considerably more judge time than cases filed as class ac-
tions, but never certified. Still, noncertified cases required more judi-
cial time than the average civil case.82 In the eleven certified class
actions in the Time Study, judges spent, on the average, eleven times
more hours than they did in the average civil action. In the noncerti-
fied cases, judges spent twice the number of hours they spent on the
average civil case.®

C. Race To File??

Critics of the use of the class action rule, especially in the securi-
ties field, claim that lawsuits frequently are filed without an adequate
investigation immediately after a triggering event, such as a precipi-
tous decline in a stock’s value.85 Apparently, the purpose of such
practice is to gain an advantage in the competition to be appointed
lead counsel for the class.86 Some commentators wonder whether the
claims of speedy filings of class actions might be explained by less ve-
nal considerations, such as an effort to preserve evidence, especially in
tort cases.8” We can supply only a modest amount of information rele-
vant to the ultimate issue. We looked for multiple filings of class ac-
tion claims and for information about efforts to preserve evidence, as
indicated by a motion to expedite discovery or to preserve evidence.

8 Certified class actions are those in which the judge has determined, pursuant to Fed.
R. Civ. P. 23(c)(1), that an action shall be maintained as a class action because it satisfies
the prerequisites of Fed. R. Civ. P. 23(a) and the elements of one of the categories of Fed.
R. Civ. P. 23(b). Noncertified class actions include cases in which the court denied 2 mo-
tion to certify and cases in which class certification was not raised.

8 The calculation of the above hypothetical 4.71 case weight for class actions included
both certified and uncertified cases. The average number of judge hours per case was
approximately 11 for all class actions, but the amount of judge time for certified class ac-
tions was approximately three times that.

& See Cooper, supra note 7, at 84.

8 See Senate Staff Report, supra note 9, at 14-29 (discussing impact of frivolous litiga-
tion under federal securities laws); see also, e.g., Greenfield v. U.S. Healthcare, 146 F.R.D.
118, 120-21 (E.D. Pa. 1993) (noting that Rule 11 sanctions were imposed in case filed on
same day as article on earnings decline published), aff'd sub nom. Garr v. U.S. Healthcare,
Inc., 22 F.3d 1274 (3d Cir. 1994).

8 See Senate Staff Report, supra note 9, at 24 (testimony of William Lerach, a plain-
tiffs’ class action attorney) (stating that “[w]e want to be the first to file so that we can
control the case™); see also Greenfield, 146 F.R.D. at 122 (stating defendant’s allegation
that law firm substituted “speed” for “reasonable inquiry” in order to be “first to file” class
action).

87 Cooper, supra note 7, at 84.
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1. Data on Multiple Filings

A race to the courthouse might be inferred from multiple filings
of related claims. If so, the frequency and size of intradistrict consoli-
dations, the frequency and size of multidistrict litigation consolida-
tions, and the frequency with which we found related cases represent
potential races to the courthouse. The cumulative number of such
cases is considerable: 31%, 22%, 20%, and 37% of the cases in the
four districts had one or more of these three forms of multiple litiga-
tion. Looking only at cases that led to either multidistrict or intradis-
trict consolidation indicates that from 14% to 26% of the cases
involved multiple filings of cases that a district judge or the Judicial
Panel on Multidistrict Litigation found to have common questions of
law or fact.88

2. Data on Expedited Discovery

We also gathered information about whether class action com-
plaints were filed for the ostensible purpose of expediting discovery or
preserving discoverable information. Generally they were not, at least
as measured by the frequency of requests for expedited discovery or
preserving information in class litigation.

In seven cases in the four districts, plaintiffs moved for expedited
discovery,® typically for the purpose of gathering evidence to support
a motion for a preliminary injunction. Courts granted all but two of
those seven requests. Otherwise, we found no evidence to support the
claim that any early filings of class actions were for the purpose of
expediting discovery or preserving information.

D. Representatives: Who? Whence? Why?

In this section, we address issues related to the selection and su-
pervision of class representatives.®® To assure that a class is ade-
quately represented, the court has “wide discretion” in selecting the

8 See 28 U.S.C. § 1407(a) (1994) (stating that authority to transfer applies to “civil
actions involving one or more common questions of fact”); Fed. R. Civ. P. 42(a) (stating
that authority to consolidate applies to “actions involving a common question of law or
fact™).

89 Plaintiffs so move