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Long perceived as acting in splendid isolation, the legislative and judicial branches
have become increasingly intertwined. The judiciary is becoming more involved in
the legislative province of statutory reform, and Congress has inserted itself more
freguently into the judicial territory of procedural rulemaking. In this Article, Pro-
fessor Geyh observes that a new, interactive paradigm has replaced the perceived
model of separation and delegation between the branches. As the judiciary and
Congress have grown more enmeshed, the judiciary’s reputation has suffered, both
from a Watergate-vintage mistrust of all things governmental and from a perception
that judicial activism is born of self-interest. Rather than seeking to untie the Gor-
dian knot created by increasing judicial-legislative interaction, Professor Geyh ad-
vocates taking this interplay to a higher, more systematized level. He proposes the
creation of an Interbranch Commission on Law Reform and the Judiciary. Com-
posed primarily of representatives from the judicial, legislative, and executive
branches, the Interbranch Commission would review statutory proposals affecting
the judiciary as well as procedural rule reforms. Professor Geyh acknowledges that
there are no “one-trick pony” solutions to the problems caused by interbranch in-
teraction, but he offers the Interbranch Commission as a novel way of dealing with
the new paradigm.
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INTRODUCTION

Watergate and Vietnam took their toll on the institutions of
American government. The Vietnam War, wrote Russell Baker,
“turned us into a people who know we can’t believe anybody any-
more, including ourselves.” “After Watergate,” observed political
analyst William Snyder, “many Americans suddenly found themselves
capable of believing the worst about their leaders; not just Richard
Nixon, but any president, and not just the president, but any public
official.”2 In the years since, public cynicism has deepened as the
President and members of Congress have lurched from one mess to
the next: Abscam, the Iran-Contra affair, the House check-writing
scandal, Whitewater, the Waco raid.

Throughout this assault on the competence and credibility of the
first two branches of government, the judiciary has maintained a low
profile and escaped relatively unscathed. That, however, may be
changing. In the wake of public frustration with the management of
the Rodney King and O.J. Simpson trials, commentators have begun
to suggest that post-Watergate cynicism is finally catching up with the
judiciary.® Although such a conclusion may be premature and unnec-
essarily alarmist, there is legitimate cause for concern—not on the ba-
sis of public reaction to one or two isolated trials, but in light of a
series of recent attacks on the judiciary’s credibility arising out of the
judiciary’s changing extrajudicial role in the legislative and rulemak-
ing processes.

Other commentators have explored the judiciary’s place in statu-
tory reform and rulemaking and have identified any number of
problems:* judges and legislators do not always communicate enough

1 John Hart Ely, War and Responsibility at v (1993) (quoting Russell Baker).

2 Disillusionment Began Pre-Watergate (CNN television broadcast, Apr. 23, 1994),
available in LEXIS, Nexis Library, CNN File, Transcript No. 311-6.

3 For example, a recent commentator on the O.J. Simpson trial noted that “the fear, of
course, is that the court system—long a bulwark of American pride, especially in the post-
Watergate, post-Vietnam era—would now come in for the same shellacking that’s trashed
the presidency and Congress.” Michael H. Hodges, America on Trial, Detroit News, Apr.
15, 1995, at 1C.

4 A nice summary of some of these identified failings is included in Richard L. Marcus,
Of Babies and Bathwater: The Prospects for Procedural Progress, 59 Brook. L. Rev. 761,
762-67 (1993).
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on matters of mutual concern,> or sometimes communicate too much;6
Congress has asserted too much power over the judiciary in some in-
stances,” whereas the judiciary has asserted too much influence over
Congress in others;8 the judiciary is making too many national rules
too precipitously® but has embarked on a joint venture with Congress
to balkanize procedure and thereby end national rulemaking as we
know it.20 Isolated solutions have been offered by some to fix these
isolated failings, only to be rejected by others as inadequate to resolve
different but no less isolated failings.

Piecemeal reforms are inevitably inadequate because the chal-
lenges confronting the judiciary in the statutory and rulemaking
arenas are not the result of isolated defects, but arise out of an unap-
preciated yet fundamental transformation of the judiciary’s lawmak-
ing role in the past generation.!!’ Once this transformation is
understood, it becomes clear that a more comprehensive approach is
necessary to address adequately the issues surrounding the judiciary’s
involvement in the statutory and rulemaking processes. It is the pur-
pose of this Article to illuminate and explain this transformation, to
describe a new paradigm within which scholars, judges, and legislators
should operate, and to propose the composite solutions necessary to
acclimate the judiciary to the new model.

Judges have always played an important extrajudicial role in the
legislative process by proposing, drafting, testifying on, and lobbying
for and against innumerable proposals regulating or affecting federal

5 See Robert A. Katzmann, The Underlying Concerns, in Judges and Legislators: To-
ward Institutional Comity 7, 7-15 (Robert A. Katzmann ed., 1988) [hereinafter Judges and
Legislators] (discussing inability of Congress and judiciary to communicate effectively and
consequences thereof).

6 See J. Clark Kelso, Time, Place, and Manner Restrictions on Extrajudicial Speech by
Judges, 28 Loy. L.A. L. Rev. 851, 862-65 (1995) (arguing against judges becoming too in-
volved in legislative process).

7 See Linda S. Mullenix, Hope Over Experience: Mandatory Informal Discovery and
the Politics of Rulemaking, 69 N.C. L. Rev. 795, 837-55 (1991) (criticizing politicization of
rulemaking, as evidenced by heightened congressional activity).

8 See Christopher E. Smith, Judicial Self-Interest: Federal Judges and Court Adminis-
tration 1-11 (1995) (discussing motivations and capabilities of judiciary to influence
legislation).

9 See Stephen B. Burbank, Ignorance and Procedural Law Reform: A Call for a Mor-
atorium, 59 Brook. L. Rev. 841, 841-42 (1993) (lamenting Supreme Court’s abdication of
rulemaking oversight); Laurens Walker, Avoiding Surprise from Federal Civil Rule Mak-
ing: The Role of Economic Analysis, 23 J. Legal Stud. 569, 569-72 (1994) (asserting that
surprise in rulemaking evidences system failure).

10 See Carl Tobias, Civil Justice Reform and the Balkanization of Federal Civil Proce-
dure, 24 Ariz. St. L.J. 1393, 1402-03 (1992) (discussing how judiciary helped Congress in-
crease fragmentation of rulemaking).

11 For purposes of this Article, references to the judiciary’s role in “lawmaking” or “law
reform” encompass its subsidiary roles in rulemaking and statutory/legislative reform.
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court operations. Over the course of the past twenty-five years, how-
ever, the judiciary’s participation in statutory reform has increased
dramatically.> In part it has been a matter of necessity, as judges
have felt the pinch of crowded dockets and seen no alternative to peti-
tioning Congress with proposed solutions no one else will offer. In
part it has been a matter of making virtue of necessity, as judges have
been encouraged to communicate their insights and concerns to Con-
gress, on the grounds that interbranch communication makes a valua-
ble contribution to intelligent, conscientious lawmaking.!3

In rulemaking, likewise, the past twenty-five years have witnessed
a startling transformation of the judiciary’s role. The Rules Enabling
Act of 193414 envisioned procedural rulemaking as an essentially tech-
nical undertaking best left in the expert hands of judges, and for
nearly forty years thereafter, the judiciary exercised effectively exclu-
sive rulemaking power.’> That ended in 1973, when Congress sus-
pended the proposed Rules of Evidence. Since then, Congress has
remained actively involved in procedural rulemaking, frequently
amending rules proposed or previously promulgated by the judiciary
and thereby heightening appreciably the level of interaction between
the first and third branches.16

This changing role of the judiciary in the legislative and rulemak-
ing processes calls for a paradigmatic shift in our understanding of the
relationship between Congress and the courts, a shift in which interac-
tion replaces separation and delegation as the defining feature. Part I
of this Article describes and explains the transformation that underlies
the need for a new, interactive paradigm of the judge-legislator rela-
tionship in statutory reform and rulemaking.

As interaction between the branches has increased, judges, legis-
lators, and outside observers have begun to wonder how far it should
go: What are the limits of the judiciary’s new, extrajudicial, lawmak-
ing role? It is largely unexplored territory, as discovered by a pair of
commentators who recently lamented that “[n]o clear models of the
appropriate role of a judge’s participation in the legislative process
emerge from the scant published materials or from our own inquiries
of jurists around the country.”'? Parts II and III seek to fill this void.
In Part I, I explore the constitutional, statutory, and ethical con-

12 See infra notes 44-84 and accompanying text.

13 See infra notes 49-53 and accompanying text.

14 Pub. L. No. 73-415, 48 Stat. 1064 (codified at 28 U.S.C. § 2071 (1994)).

15 See infra notes 100-13 and accompanying text.

16 See infra notes 114-31 and accompanying text.

17 Shirley S. Abrahamson & Robert L. Hughes, Shall We Dance? Steps for Legislators
and Judges in Statutory Interpretation, 75 Minn. L. Rev. 1045, 1085 (1991).
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straints on judges’ extrajudicial participation in lawmaking. Although
these are the most commonly identified constraints, they are ulti-
mately of limited significance in terms of the restrictions they impose
on the judiciary’s ability to participate in and influence the develop-
ment of statutes and rules.

Prudential constraints, on the other hand, are another matter,
and Part ITI investigates these. Federal judges lack many of the weap-
ons at the disposal of other lobbyists. Their ability to persuade mem-
bers of Congress in the legislative process and command the respect of
litigants in the adjudicative process is linked to their reputation for
competence, credibility, and impartiality. In defining the outer limits
of the judiciary’s appropriate role under a new, interactive paradigm,
then, a key prudential constraint is that the judiciary avoid tactics and
interactions that could damage the reputation that fuels its influence.

That is easier said than done. By increasing the level of their in-
teraction with legislators, judges have become a target of what might
best be characterized as post-Watergate cynicism. The judiciary’s
heightened participation in statutory reform has caused some com-
mentators and members of Congress to label the judiciary’s motives as
self-interested and to counsel against legislative deference to the judi-
ciary’s recommendations.!® In the case of rulemaking, a similar per-
ception that the judiciary cannot be counted upon to promulgate
public-serving, as opposed to self-serving, procedural rules has fueled
the drive toward greater legislative intervention (and consequently,
more judge-legislator interaction).1®

The judiciary is in a precarious position. It has little choice but to
remain actively engaged in the statutory and rulemaking processes.
To withdraw would be to cede such functions entirely to Congress,
which lacks the expertise to regulate court operations competently,
and which is often under political pressure to compromise the health
and well-being of the judiciary in the service of other priorities. By
remaining actively engaged, however, the judiciary risks exacerbating
public skepticism that threatens the judiciary’s credibility. The judici-
ary therefore finds itself in a paradox of sorts. It must be a part of the
legislative and rulemaking processes because its day-to-day experi-
ence with court administration and procedure makes it a uniquely
competent and qualified source of information indispensable to intel-
ligent decisionmaking. When the judiciary participates in such
processes, however, the information it imparts may be discounted or
ignored because the judiciary’s day-to-day experience with court ad-

18 See infra notes 209-35 and accompanying text.
19 See infra notes 114-31 and accompanying text.
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ministration and procedure makes it a self-interested, and therefore
potentially unreliable, source.

If one accepts the essential tenets of the new paradigm—that in-
terbranch interaction is necessary and desirable—the process of re-
form must begin by developing avenues of escape from the
competence-credibility paradox, so that the judiciary can continue to
exercise an active and influential role in lawmaking with a minimum
of damage to its institutional credibility. The key to unlocking the
paradox lies in the judiciary remaining a part of the political fray while
appearing to stay above it. In the past, the judiciary has utilized a
number of conflict-avoidance devices that have enabled it to contrib-
ute to, yet distance itself from, the lawmaking process. These mecha-
nisms may no longer be adequate to the task, however, as increased
interaction between the branches has precipitated a proliferation of
credibility-threatening interbranch confrontations. In Part IV, I ex-
plore these conflict-avoidance mechanisms and how they might be im-
proved. Aided by innovative, if piecemeal, proposals developed by
others operating within the old paradigm, I have constructed a mul-
tipart reform proposal aimed at restoring and preserving the judici-
ary’s influential lawmaking role in a new, interactive paradigm.
Central to the proposal is the creation of an Interbranch Commission
on Law Reform and the Judiciary, designed to facilitate meaningful
but less confrontational exchanges of information among the branches
of government.

I
TaE CHANGING ROLE OF THE JUDICIARY IN THE
DEVELOPMENT OF STATUTES AND RULES

The extrajudicial role of judges in statutory and rule reform has
been two hundred years in the making. To understand why the events
of the past generation are properly characterized as calling for the
formulation of a new paradigm, we must look to the historical devel-
opment of the judge-legislator relationship by exploring the judiciary’s
developing roles, first in statutory reform and then in rule reform.

A. The Judiciary’s Role in Statutory Reform

The judiciary’s interaction with Congress on matters of statutory
reform can be divided into three distinct periods: “unstructured inter-
action,” which began with the first Congress in 1789; “formalized in-
teraction,” which began with the creation of the Judicial Conference
of the United States in 1922; and “expanded interaction,” which began
with the establishment of the Federal Judicial Center in 1967.
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1.  Unstructured Interaction: 1789-1922

During the first decade of the Republic, individual Supreme
Court justices proposed legislation, assisted congressional committees
in developing amendments to the Judiciary Act of 1789, and lobbied
for a variety of other legislative reforms.2? Peter Fish, in his definitive
history of federal judicial administration, chronicled the efforts of nu-
merous judges and justices who proposed, drafted, testified on, and
wrote letters in support of court-related legislation throughout the
nineteenth and early twentieth centuries.2! Although no longer the
exclusive, or even the primary, vehicle for interbranch communica-
tion, individual judges, acting on their own initiative, correspond with
legislators on matters of statutory and rule reform to the present
day.??

2. Formalized Interaction: 1922-1966

In 1922, Congress established the Conference of Senior Circuit
Judges, thanks to the lobbying efforts of Chief Justice William Howard
Taft2? Renamed the Judicial Conference of the United States in
1948,24 the Conference is headed by the Chief Justice and is composed
entirely of federal judges, who together serve as the governing body of
the federal judiciary.2®> The enabling statute provides that the “Chief
Justice shall submit to Congress an annual report of the proceedings

20 See Maeva Marcus & Emily Field Van Tassel, Judges and Legislators in the New
Federal System, in Judges and Legislators, supra note 5, at 31, 36-42 (discussing interaction
between judges, Congress, and President during 1790s); see also Russell R. Wheeler, Ex-
trajudicial Activities of the Early Supreme Court, 1973 Sup. Ct. Rev. 123, 125-31 (observ-
ing that framers intended judiciary to participate in legislative lawmaking).

21 See Peter G. Fish, The Politics of Federal Judicial Administration 11, 14-17, 24-32
(1973) (detailing judicial efforts in lobbying for congressional reform of judiciary); see also
Felix Frankfurter & James M. Landis, The Business of the Supreme Court 21-22, 36, 76-77,
96-97, 110 (1928) (referring to direct and indirect communications between judges and
legislators on matters of court reform).

22 An excellent example is the legislation that divided the former Fifth Circuit into the
Fifth and Eleventh Circuits. The tireless efforts of individual judges to influence the pas-
sage or defeat of circuit-splitting legislation is carefully chronicled in Deborah J. Barrow &
Thomas G. Walker, A Court Divided: The Fifth Circuit Court of Appeals and the Politics
of Judicial Reform (1988).

23 See Act of Sept. 14, 1922, ch. 306, § 2, 42 Stat. 837, 838 (codified as amended at 28
U.S.C. § 331 (1994)); see also Fish, supra note 21, at 30-32 (describing Chief Justice Taft's
lobbying efforts).

24 See Act of June 25, 1948, ch. 646, § 331, 62 Stat. 869, 902 (codified as amended at 28
U.S.C. § 331 (1994)).

25 Qriginally, the Conference included only the Chief Justice and the senior most circuit
judge from each circuit. See Act of Sept. 14, 1922, § 2, 42 Stat. at 838. In its current form,
the Judicial Conference is composed of the Chief Justice, the chief circuit judges (seniority
no longer being dispositive), a district judge from each circuit, and the Chief Judge of the
Court of International Trade. See 28 U.S.C. § 331 (1994).
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of the Judicial Conference and its recommendations for legislation,”26
and the Conference has, since its inception, included legislative pro-
posals in its annual report.?’

In assessing the impact of the Judicial Conference on judge-legis-
lator interaction in the legislative process, however, one finds that the
annual report is the tip of the iceberg. Proposals advocated in the
annual report are first considered by one or more Judicial Conference
committees?® that act upon issues called to their attention by, among
others, legislators.2® Legislators solicit comments and testimony from
Conference committee members on pending bills that the committee
has reviewed both before and after the Conference as a whole has
voted on them.3® After the Judicial Conference has voted on reforms

26 28 U.S.C. § 331. Although it was not until 1948 that Congress amended the statute
to require the Conference to present annual recommendations for legislative reform to
Congress, such recommendations were made as a matter of custom before then. See Fish,
supra note 21, at 301.

27 As Judge Elmo Hunter explained it to a congressional committee:

The 1924 Conference focussed Congressional attention on the inadequacy of
certain court law libraries. As a result, $165,000 was appropriated the follow-
ing year.

In later years the Conference brought up such matters as the need for

qualified legal secretaries, for funds for incidental expenses of travel, the need

for a greater number of law clerks, and for funds to more adequately staff the

clerks’ offices. All these matters received Congressional attention as a result

of Conference efforts.
Judicial Conference of the United States: Hearing Before the Subcomm. on Courts, Civil
Liberties, and the Administration of Justice of the House Comm. on the Judiciary, 98th
Cong,, 1st Sess. 11 (1983) (testimony of Judge Elmo B. Hunter); see also Fish, supra note
21, at 65-69 (discussing early Judicial Conference reports).

There are numerous examples of recent court reform legislation that began their jour-
ney into law with a Judicial Conference recommendation. See Court Reform and Access
to Justice Act: Hearings on H.R. 3152 Before the Subcomm. on Courts, Civil Liberties,
and the Administration of Justice of the House Comm. on the Judiciary, 100th Cong., 1st &
2d Sess. 18, 21-22 (1987-1988) [hereinafter Court Reform and Access Hearings] (testimony
of Judge Elmo B. Hunter) (discussing eliminating Supreme Court’s mandatory jurisdiction
and amending Rules Enabling Act); H.R. Rep. No. 889, 100th Cong., 2d Sess. 28 (1938),
reprinted in 1988 U.S.C.C.AN. 5982, 5988 (citing measures repealing “civil priorities” pro-
visions following Judicial Conference criticism).

28 Judicial Conference committees, like congressional committees, are organized along
subject matter lines. For a list of the standing committees of the Judicial Conference, see
Administration of the Federal Judiciary: Hearing Before the Subcomm. on Intellectual
Property and Judicial Administration of the House Comm. on the Judiciary, 102d Cong.,
1st Sess. 54-59 app. C (1991) [hereinafter Federal Judiciary Administration Hearing] (testi-
mony of Judge Charles Clark). In addition, the Conference creates ad hoc committees, as
needed, to address particular problems. See Elmo B. Hunter, The Judicial Conference and
Its Committee on Court Administration 8-9 (1986).

29 See Hunter, supra note 28, at 12,

30 The impact of Judicial Conference testimony on the legislative process clearly can be
seen in the numerous bills revised to meet Judicial Conference concerns. See, e.g., H.R.
Rep. No. 515, 101st Cong., 2d Sess. 6-7 (1990) (limiting application of Multiparty, Mul-
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of particular interest to the judiciary, Conference committee chairs
will write, telephone, or visit key legislators to clarify or urge adoption
of the Conference’s position.3!

Seventeen years after it established the Judicial Conference, Con-
gress passed the Administrative Office Act of 1939.32 The Act dra-
matically expanded the points of interaction between the judiciary and
Congress, most notably through the creation of the Administrative
Office of the United States Courts, which the Act placed within the
control of the Judicial Conference.3® First, the Administrative Office
replaced the Department of Justice as the source of the judiciary’s
administrative support, meaning that henceforth the judiciary would
communicate directly with Congress rather than through the execu-
tive branch on its budget and related matters.34 Second, the Act re-
quired the Administrative Office Director to submit annual reports to
Congress concerning the business of the courts.35 Third, and perhaps
most important, the Act instructed the Director to “[p]erform such
other duties as may be assigned to him by the Supreme Court or the
Judicial Conference of the United States.”36 Such “other duties” have
come to include playing a significant role in the legislative process.??

tiforum Jurisdiction Act of 1990 to suits arising out of single accidents after “Judicial Con-
ference and others . . . expressed concern over application of the consolidation procedures
provided for in this bill, to products liability or toxic exposure cases”); H.R. Rep. No. 732,
101st Cong., 2d Sess. 13-14 (1990) (modifying Civil Justice Reform Act of 1990 to make
certain case-management criteria advisory because establishing mandatory criteria was
“objectionable to the judicial branch, and the Committee [was] unwilling to impose the
Congress’ view of proper case management upon an unwilling judiciary”).

31 For example, the House hearing record on the Court Reform and Access to Justice
Act of 1988 included six letters from Judicial Conference representatives to the House
Judiciary Committee’s Subcommittee on Courts, Civil Liberties, and the Administration of
Justice, which were sent after Conference members testified at hearings. See Court Re-
form and Access Hearings, supra note 27, at 901-17.

32 Pub. L. No. 76-299, 53 Stat. 1223 (codified as amended in scattered sections of 28, 48
US.C).

33 See id. Judicial Conference control over the Administrative Office is assured by 28
U.S.C. § 601 (1994), which gives the Chief Justice the power to hire and fire the Adminis-
trative Office Director “after consulting with the Judicial Conference.”

34 See Michael J. Remington, Circuit Council Reform: A Boat Hook for Judges and
Court Administrators, 1981 B.Y.U. L. Rev. 695, 709-10 (discussing congressional objectives
met by Administrative Office Act of 1939).

35 See Administrative Office Act of 1939, § 305, 53 Stat. at 1224 (codified as amended
at 28 U.S.C. § 332 (1994)). The reporting requirement has been expanded over time so
that the Director’s report must now address the state of the business of Article III courts,
see 28 U.S.C. § 604(a)(3) (1994), bankruptcy courts, see id. § 604(a)(13), and magistrate
judges, see id. § 604(d)(3), the impact of the savings and loan crisis on the courts, see id.
§ 604(a)(24), and the number, nature, and disposition of disciplinary complaints against
judges, see id. § 604(h)(2).

36 28 U.S.C. § 604(a)(24).

37 At the urging of the 1952 Judicial Conference, Congress began to solicit the judici-
ary’s views on legislation of interest to the third branch through the auspices of the Admin-
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For example, Administrative Office staff drafts legislative text to
implement proposals approved by the Judicial Conference and sup-
plies such text to members of Congress for introduction as bills.3® The
staff monitors legislation of interest to the Judicial Conference, includ-
ing but not limited to legislation that it has drafted, and lobbies Con-
gress in support of positions taken by the Judicial Conference.?®
Finally, the Administrative Office Director frequently testifies before
congressional committees at oversight and legislative hearings.40

In addition to creating the Administrative Office, the Administra-
tive Office Act established circuit judicial councils to govern the af-
fairs of the individual judicial circuits.#! Although not charged with
any responsibilities that would place them in direct contact with Con-
gress,*2 the circuit chief judges, who chair the councils, occasionally

istrative Office. See Special Session Report of Judicial Conference, in Report of the
Judicial Conference of the United States 22 app. (1952) (expressing “earnest hope™ that
Congress would consult Administrative Office on pertinent legislative matters): sce also
Fish, supra note 21, at 207.

38 Indeed, the Administrative Office’s statutory drafting services have become so rou-
tine that its occasional failure to provide such services has invited criticism from legislators.
Robert W. Kastenmeier, then chairman of the House subcommittee with jurisdiction over
the federal courts, and Michael J. Remington, then his chief counsel, criticized the Judicial
Conference for “sometimes recommend[ing] legislative reforms in its report on its pro-
ceedings, but then never submit[ting] draft implementing legislation to Congress.” Robert
W. Kastenmeier & Michael J. Remington, A Judicious Legislator’s Lexicon to the Federal
Judiciary, in Judges and Legislators, supra note 5, at 54, 84. Kastenmeier and Remington
complained that when the judiciary delayed presenting its legislative proposals until the
last moment, when they could be considered only as amendments to other bills pending on
the House floor, the net effect was to undermine the legislative process. See id. at 84-85.
In other words, the subcommittee depended upon the judiciary to supply it with statutory
text for the reforms it recommended; if the judiciary did not do so, the reforms would not
receive subcommittee consideration independently.

39 See id. at 63 (describing legislative affairs office as “charged with diverse liaison re-
sponsibilities, including the formulation of the Judicial Conference’s legislative program
and the presentation and promotion of the program to Congress"); see also Fish, supra
note 21, at 208-09 (discussing the “steady stream” of information flowing between Admin-
istrative Office staff and Congress).

40 See, e.g., Administration of the Federal Judiciary: Hearing Before the Subcomm. on
Intellectual Property and Judicial Administration of the House Comm. on the Judiciary,
102d Cong., 1st Sess. 75-76 (1991) (testimony of L. Ralph Mecham); District Court Organi-
zation: Hearing Before the Subcomm. on Courts, Intellectual Property, and the Adminis-
tration of Justice of the House Comm. on the Judiciary, 101st Cong., 2d Sess. 62 (1990)
[hereinafter District Court Organization Hearing] (same).

41 See Administrative Office Act of 1939, § 306, 53 Stat. at 1224,

42 For a list of the statutes identifying the judicial councils’ many responsibilities, see
Charles Gardner Geyh, Means of Judicial Discipline Other than Those Prescribed by the
Judicial Discipline Statute, 28 U.S.C. Section 372(c), in 1 Research Papers of the National
Commission on Judicial Discipline & Removal 713 app. B (National Comm'n on Judicial
Discipline & Removal ed., 1993).
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communicate with legislators directly on matters within a given cir-
cuit’s particular interest or expertise.*3

3. Expanded Interaction: 1967-Present

Over the course of the preceding two phases, the judiciary re-
mained actively engaged in the formulation and implementation of
legislation. Throughout that period, however, individual judges and
legislators sought an even more interactive relationship between Con-
gress and the judiciary. Constitutional convention delegates enter-
tained several proposals to formalize an extrajudicial role for
members of the third branch.#* Chief among them was James
Madison’s proposal for a council of revision, to be comprised of the
President and a number of federal judges, that would have the “au-
thority to examine every act of the National Legislature before it shall
operate.”#>

In 1921, then-Judge Benjamin Cardozo echoed complaints lodged
by British and American scholars over the course of the preceding
century, that the “[lJegislature and courts move on in proud and silent
isolation. Some agency must be found to mediate between them.”46
Judge Cardozo proposed creating a Ministry of Justice, comprised of
at least five members—including a judge—that would monitor statu-
tory law and recommend reforms on a continuing basis.4? The
Cardozo proposal has been resurrected in modified form several times
since, with and without a judicial participation component, and has
been implemented successfully on the state level.48

In the latter third of this century, many judges, legislators, and
other commentators have taken up where Justice Cardozo left off, re-

43 See Fish, supra note 21, at 207 n.34 (noting that “legislation establishing new places
of holding court went to circuit councils”). For a more recent example, see District Court
Organization Hearing, supra note 40, at 361 (letter from Alfred T. Goodwin, Chief Judge,
Ninth Circuit Court of Appeals, to Representative Robert W. Kastenmeier (discussing leg-
islation to split Ninth Circuit)).

44 For an excellent summary of such proposals and the debate surrounding them, see
Wheeler, supra note 20, at 125-31.

45 1 Max Farrand, The Records of the Federal Convention 21 (rev. ed. 1937).

46 Benjamin N. Cardozo, A Ministry of Justice, 35 Harv. L. Rev. 113, 114 (1921).

47 See id. at 124-25.

48 For examples of resurrections of the Cardozo proposal, see Henry J. Friendly, The
Gap in Law Making—Judges Who Can’t and Legislators Who Won’t, 63 Colum. L. Rev,
787, 802-07 (1963); Ruth Bader Ginsburg, A Plea for Legislative Review, 60 S, Cal. L. Rev.
995, 1011-17 (1987); Arthur J. Keeffe, Twenty-Nine Distinct Damnations of the Federal
Practice—and a National Ministry of Justice, 7 Vand. L. Rev. 636, 636-38 (1954). The suc-
cessful implementation of the Cardozo proposal is discussed in Larry Kramer, “The One-
Eyed are Kings™: Improving Congress’s Ability to Regulate the Use of Judicial Resources,
Law & Contemp. Probs., Summer 1991, at 73, 92-93.
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newing pleas for increased interaction between the branches.4#® The
catalyst: dramatic increases in the demands placed on the judiciary by
the legislative branch, which has systematically expanded the courts’
federal question jurisdiction in search of solutions to the nation’s so-
cial problems, and by the executive branch, which made the federal
courts a battlefield for prosecuting the so-called “wars” on drugs and
street crime.”® Some of those advocating more judge-legislator com-
munication therefore have focused on the need to sensitize legislators
to the impact of their actions on an overburdened judiciary.5! Others
have dwelled upon the special expertise that judges can lend legisla-
tors on the complexities of court improvement.2 Still others have

49 See Federal Judiciary Administration Hearing, supra note 28, at 106 (statement of
Subcommittee Chairman William J. Hughes) (“I do not subscribe to this old theory that
there should not be that communication to maintain the independence of the judiciary. I
think, if anything, we need to increase that communication so that we understand one
another’s problems.”). See generally Abrahamson & Hughes, supra note 17, at 1048-50
(considering proposals to improve institutional structures affecting legislative-judicial rela-
tions); Building Bridges Instead of Walls: Fostering Communication Between Judges and
Legislators, 75 Judicature 167 passim (1991) [hereinafter Building Bridges] (transcript of
panel discussion of American Judicature Society (Aug. 10, 1991)) (assessing current state
of legislative-judicial relations and exploring ways to improve interbranch communica-
tions); Mark W. Cannon & Warren 1. Cikins, Interbranch Cooperation in Improving the
Administration of Justice: A Major Innovation, 38 Wash. & Lee L. Rev. 1, 19-20 (1981)
(reflecting on success of Williamsburg Conferences attended by leaders of three branches
of federal government); Frank M. Coffin, Communication Among the Three Branches:
Can the Bar Serve as Catalyst?, 75 Judicature 125 (1991) (asserting that the bar can serve
as catalyst for opening new lines of communication among branches, ensuring continued
effective administration of justice); Robert A. Katzmann, Intreduction, in Judges and Leg-
islators, supra note 5, at 1, 1-6 (discussing inclusion of judicial-congressional affairs in long-
term agenda of U.S. Judicial Conference Committee on the Judicial Branch); Kramer,
supra note 48, at 78-81 (discussing causes and effects of inadequate planning to ensure
efficient use of judicial resources).

50 See Robert W. Kastenmeier & Charles Gardner Geyh, The Case in Support of Leg-
islation Facilitating the Consolidation of Mass-Accident Litigation: A View from the Leg-
islature, 73 Marg. L. Rev. 535, 543-46 (1990) (discussing impact of drug prosecutions on
court congestion); see also Emily Field Van Tassel, Resignations and Removals: A History
of Federal Judicial Service—and Disservice—1789-1992, 142 U. Pa. L. Rev. 333, 340 (1993)
(discussing impact of increases in federal courts® jurisdiction on growth of judiciary).

51 See Frank M. Coffin, The Federalist Number 86: On Relations Between the Judici-
ary and Congress, in Judges and Legislators, supra note 5, at 21, 22 (“The judiciary and
Congress not only do not communicate with each other on their most basic concerns; they
do not know how they may properly do so. Legislators enact laws without considering
either their burden on courts or how they might be interpreted.”); Robert A. Katzmann,
Summary of Proceedings, in Judges and Legislators, supra note 5, at 162, 163 (quoting
Justice Scalia’s observation that “Congress may not ‘know the extent of the difficulties that
it’s imposing on the federal courts’”); Robert A. Katzmann & Russell R. Wheeler, Project
Seeks to Improve Communications Between Courts and Legislatures, 75 Judicature 45, 45
(1991) (“Congress may pass laws without adequate thought about their effect on the judi-
cial workload, or fail to address issues that the courts must then confront ....").

52 See Barrow & Walker, supra note 22, at 249 (“[Plolicy formulation begins with the
identification of a problem needing correction or a condition requiring improvement. The
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suggested the need for judges to acquire a greater appreciation for the
constraints within which Congress operates in the judicial reform
arena.>3

These more recent calls for heightened interbranch communica-
tion have yielded significant results in the federal system. Whereas
the first two phases in the development of the judiciary’s role in the
legislative process were triggered by single, specific events—the ratifi-
cation of the U.S. Constitution and the creation of the Judicial Confer-
ence, respectively>*—the third phase was not. As described below, it
was the product of a confluence of initiatives within the public and
private sectors, beginning with the establishment of the Federal Judi-
cial Center.

a. Statutory Initiatives. Congress established the Federal Judi-
cial Center in 1967, at the instigation of the Judicial Conference.5s
The Center was created primarily to augment the judiciary’s research
capabilities and to provide judicial education.5¢ In pursuing these
objectives, the Center created a new conduit for interbranch commu-
nication. It published materials on legislative reform proposals that
reached not only judges but legislators as well;3” and it served as a

primary responsibility for identifying such situations lies with members of the judicial
branch, as federal judges clearly are in the best position to detect institutional problems
that warrant attention.”); Deanell Reece Tacha, Judges and Legislators: Renewing the Re-
lationship, 52 Ohio St. L.J. 279, 279 (1991) (“The complexities of the law-making and law-
interpreting tasks in the third century of this republic cry out for systematic dialogue be-
tween those who make and those who interpret legislation.”).

53 As Katzmann notes:

Assessing the third branch’s perceptions of Congress, Ralph Mecham of the
Administrative Office of the U.S. Courts commented that “the difficulty is that
many members of the judiciary don’t understand some of the key issues.
They’re not aware of some of the nuances.” Steven Ross, the general counsel
to the Clerk of the House of Representatives, who represents the chamber in
court, stated that there is “an incredible degree of ignorance as to how the
legislative branch operates . .. .”
See Katzmann, supra note 51, at 163.

54 See supra notes 20-43 and accompanying text.

55 See Russell R. Wheeler, Empirical Research and the Politics of Judicial Administra-
tion: Creating the Federal Judicial Center, Law & Contemp. Probs., Summer 1988, at 31,
38-41 (outlining establishment of Federal Judicial Center).

56 See id. at 41-43. In addition, Congress directed the Center to investigate ways in
which automatic data processing could be utilized by the courts. See id.

57 See, e.g., Rules Enabling Act: Hearings Before the Subcomm. on Courts, Civil Lib-
erties, and the Administration of Justice of the House Comm. on the Judiciary, 98th Cong.,
Ist & 2d Sess. 10 (1983-1984) [hereinafter Rules Enabling Act Hearings] (testimony of
Judge Edward T. Gignoux) (providing subcommittee with copy of Federal Judicial Center
publication on Rules Enabling Act for use in drafting amendments to Rules Enabling Act).
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think tank, of sorts, for the judiciary, which made its director a logical
witness in legislative hearings on bills affecting the judiciary.ss

Congress also created several court reform commissions of finite
duration, one objective of which has been to exploit the judiciary’s
expertise in order to improve legislation affecting the courts. In 1972,
for example, Congress formed the Commission on Revision of the
Federal Court Appellate System.5® The Commission, composed of
judges and legislators, was created to explore the issue of circuit re-
alignment, with a particular focus on the Fifth Circuit.s0

In 1988, Congress established the Federal Courts Study Commit-
tee, commissioning it to “examine problems and issues currently fac-
ing the courts of the United States” and to make recommendations.5!
The Committee, whose members were selected by the Chief Justice,
included five federal judges and four members of Congress.52

In 1991, Congress created the National Commission on Judicial
Discipline and Removal to “investigate and study the problems and
issues involved in the tenure (including discipline and removal) of an
Article IIT judge,” to “evaluate the advisability of proposing alterna-
tives to current arrangements with respect to such problems,” and to
submit a report to each branch of government.6> The Commission,
whose members were selected by the President, the Chief Justice, the
Speaker of the House, and the President Pro Tempore of the Senate,
included two federal judges and three members of Congress.s*

b. Intrajudicial Initiatives. For its part, the judiciary either sup-
ported or acquiesced in the foregoing congressional initiatives. In ad-

38 See, e.g., Judicial Independence: Discipline and Conduct: Hearings Before the Sub-
comm. on Courts, Intellectual Property, and the Administration of Justice of the House
Comm. on the Judiciary, 101st Cong., 1st Sess. 86-103 (1989) (testimony of John C.
Godbold, Director, Federal Judicial Center) (discussing judicial discipline legislation).

59 See Act of Oct. 13, 1972, Pub. L. No. 92-489, 86 Stat. 807 (codified as amended at 28
US.C. § 41 (1994)).

60 See Roman L. Hruska, The Commission on Revision of the Federal Court Appellate
System: A Legislative History, 1974 Ariz. St. L.J. 579, 579-82 (discussing creation of Com-
mission on Revision of the Federal Court Appellate System to address issues of circuit
realignment in Fifth and Ninth Circuits). See generally Barrow & Walker, supra note 22, at
153-83 (discussing history of Commission).

61 Federal Courts Study Act, Pub. L. No. 100-702, 102 Stat. 4642, 4644 (codified as
amended at 28 U.S.C. § 331 (1994)).

62 See Federal Courts Study Comm., Report of the Federal Courts Study Committee
193-96 (Apr. 2, 1990) [hereinafter Study Committee Report].

63 Judicial Discipline and Removal Reform Act of 1990, Pub. L. No. 101-650, § 410, 104
Stat. 5122, 5124-25 (codified in scattered sections of 5, 28 U.S.C.).

64 See Report of the National Commission on Judicial Discipline and Removal: Hear-
ing Before the Subcomm. on Intellectual Property and Judicial Administration of the
House Comm. on the Judiciary, 103d Cong., 1st Sess. 10-11 (1993) (discussing selection
process of 13-member commission).
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dition, the Administrative Office established the Office of Legislative
and Public Affairs in 1976, thereby creating a permanent staff-level
conduit between Congress and the judiciary.6> A group of several
hundred federal judges formed the Federal Judges Association in
1981, a private organization dedicated to lobbying Congress on mat-
ters relating to judicial salaries, benefits, and administration.6 In
1991, the Judicial Conference created the Office of Judicial Impact
Assessment (OJIA) within the Administrative Office (at the sugges-
tion of the Federal Courts Study Committee) to assess the impact of
proposed federal legislation on the courts for the benefit of members
of Congress considering such legislation.5

c. Private Sector Initiatives. The private sector also initiated a
number of efforts to expand interbranch exchanges of ideas on mat-
ters of legislative reform. In 1978, the Brookings Institution began to
sponsor annual conferences attended by representatives of all three
branches of government for the explicit purpose of improving commu-
nications between the judiciary and Congress.58 In 1985, Brookings
Institution Fellow Robert Katzmann and Judge Frank Coffin founded
the Governance Institute at the invitation of the Judicial Conference
Committee on the Judicial Branch to “examine past, present and fu-
ture relations between Congress and the judiciary with the objective
of improving interbranch understanding.”®® Among the Institute’s
projects’ was one that brought several key judges, justices, and mem-
bers of Congress together for an all-day conference on the judge-legis-
lator relationship, culminating in the most significant collection of
articles on the subject to date;?! another resulted in an experimental
effort to better inform members of Congress and their staffs about
significant court decisions interpreting legislative enactments.’2
Aetna Corporation and Yale University likewise have brought judges,
legislators, and academics together in biannual conferences addressing

65 See Interview with David Sellers, Public Affairs Officer, Administrative Office of the
U.S. Courts (Aug. 16, 1996).

66 See Louis Fisher, Constitutional Dialogues: Interpretation as Political Process 160-
61 (1988) (discussing formation of Federal Judges Association).

67 See infra notes 315-41 and accompanying text.

68 See Cannon & Cikins, supra note 49, at 8-9 (discussing conception and implementa-
tion of first Brookings Conference).

69 Robert A. Katzmann, Bridging the Statutory Gulf Between Courts and Congress: A
Challenge for Positive Political Theory, 80 Geo. L.J. 653, 656 (1992).

70 See id. at 657 n.14 (listing Governance Institute projects).

71 See Judges and Legislators, supra note 5.

72 See Katzmann, supra note 69, at 665-67 (discussing development of system in which
complete opinions without comment were sent to congressional leaders).
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a range of issues of mutual interest, including court reform
legislation.”3

Given the numerous points of interaction between Congress and
the judiciary that operated for two centuries, one might regard the
recent trend toward expanding the interaction as merely a difference
in degree. It is, however, more than that. Despite the fact that the
judiciary has been involved in the lawmaking process ever since Con-
gress created the federal courts in 1789,7 the perception is otherwise.
The traditional relationship is described as being at “arms’-length,”?5
and driven by an “old theory” that “to maintain the independence of
the judiciary,” there “should not be . . . communication.””¢ Many of
the recent calls for improved communication between the branches
proceed from the assumption that meaningful communications usually
have not occurred.”’

Such a misperception is understandable. Although the branches
interacted and cooperated throughout the first two phases of their re-
lationship, the subject went largely undiscussed in secondary literature
on the federal judiciary. A survey of nearly thirty treatises on the
United States courts and their role in the political process, treatises
written at or before the point at which phase three of the judge-
legislator relationship began, reveals that the judiciary’s extrajudicial
role in statutory reform rarely was addressed.”

73 See George L. Priest & Judyth W. Pendell, Foreword, Law & Contemp. Probs., Sum-
mer 1991, at 1, 2-3 (introducing articles presented at jointly sponsored conference).

74 See supra notes 20-43 and accompanying text.

75 Marcus & Van Tassel, supra note 20, at 33.

76 Federal Judiciary Administration Hearing, supra note 28, at 106 (statement of Sub-
committee Chairman William J. Hughes).

77 See Coffin, supra note 51, at 22 (“The judiciary and Congress not only do not com-
municate with each other on their most basic concerns; they do not know how they may
properly do s0.”); Tacha, supra note 52, at 279 (“In this day of instant communication . . .
one of the ultimate ironies is that members of the judiciary and Congress often fail to
communicate about issues of mutual concern.”).

78 The list of treatises reviewed includes: Simeon E. Baldwin, The American Judiciary
(1905) (no discussion); Raoul Berger, Congress v. The Supreme Court (1969) (no discus-
sion); Louis B. Boudin, Government by Judiciary (1932) (no discussion); Charles W. Bunn,
Jurisdiction and Practice of the Courts of the United States (1949) (no discussion);
Benjamin N. Cardozo, The Nature of the Judicial Process (1921) (no discussion); Henry P.
Chandler, Some Major Advances in the Federal Judicial System 1922-1947, at 354 (1963)
(brief discussion of 1948 statutory revision directing Chief Justice to submit annual report
to Congress); James E. Clayton, The Making of Justice: The Supreme Court in Action
(1964) (no discussion); Charles Grove Haines, The American Doctrine of Judicial
Supremacy (1932) (no discussion); Charles Grove Haines & Foster H. Sherwood, The Role
of the Supreme Court in American Government and Politics, 1835-1864 (1957) (no discus-
sion); Charles Grove Haines & Foster H. Sherwood, The Role of the Supreme Court in
American Government and Politics, 1789-1835 (1944) (no discussion); Henry M. Hart, Jr.
& Herbert Wechsler, The Federal Courts and the Federal System 79-80 (1953) (brief dis-
cussion of letters from justices to presidents as advisory opinions); Charles Evans Hughes,
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One explanation for the omission may be that interbranch inter-
action was difficult to square with the prevailing paradigm that ours is
a government of separated powers, within which courts and Congress
pursue their respective missions in isolation. To the extent that courts
were not supposed to interact with and render assistance to Congress,
books defining and describing the role of the courts (as opposed to
books describing the lives of the judges or justices) logically excluded
the topic as ultra vires.” That may help to explain why, on those few
occasions when such works did discuss the judiciary’s participation in
statutory reform, it was in the nature of an aside,8 or for the limited

The Supreme Court of the United States: Its Foundation, Methods and Achievements—
An Interpretation 30-31 (1928) (brief discussion of letter from Justice Johnson to President
Monroe concerning roadways legislation); James Willard Hurst, The Growth of American
Law: The Lawmakers 120 (1950) (brief discussion of justices’ role in lobbying for 1925
judicial reform legislation); Robert H. Jackson, The Supreme Court in the American Sys-
tem of Government (1955) (no discussion); Alpheus Thomas Mason, The Supreme Court
from Taft to Warren (1958) (no discussion); Wallace Mendelson, The Supreme Court: Law
and Discretion (1967) (no discussion); W.H. Muller, Early History of the Federal Supreme
Court 26-28 (1922) (brief discussion of circuit court letter in opposition to 1791 Act);
Walter F. Murphy, Elements of Judicial Strategy (1964) (no discussion); Jack W. Peltason,
Federal Courts in the Political Process (1955) (no discussion); Fred Rodell, Nine Men: A
Political History of the Supreme Court from 1790 to 1955 (1955) (no discussion); John R,
Schmidhauser, The Supreme Court: Its Politics, Personalities, and Procedures (1960) (no
discussion); Glendon A. Schubert, The Judicial Mind: The Attitudes and Ideologies of the
Supreme Court Justices, 1946-1963 (1965) (no discussion); Martin Shapiro, Law and Poli-
tics in the Supreme Court (1965) (no discussion); Carl Brent Swisher, The Supreme Court
in Modern Role (1958) (no discussion); Charles Warren, Congress, The Constitution, and
the Supreme Court (1925) (no discussion); Charles Warren, The Supreme Court in United
States History (1922) [hereinafter Warren, Supreme Court in U.S. History] (brief discus-
sion of Justice Johnson’s letter to President Monroe concerning roadways legislation).

The lone exception, which includes repeated references to judge-legislator communi-
cations in the context of a book dedicated to the study of court reform legislation, is
Frankfurter & Landis, supra note 21, passim. This work, however, goes no further than to
describe correspondence, without coming to terms with the role the courts played in the
legislative process.

79 For example, Alpheus Thomas Mason’s book on the Supreme Court includes a 30-
page chapter on Chief Justice Taft that confines itself to a discussion of his and his Court’s
jurisprudence. See Mason, supra note 78, at 39-69. On the other hand, Mason’s biography
of Taft was not so constrained and devoted chapters to Taft’s role as “judicial reformer,”
“lobbyist,” and “presidential adviser.” Alpheus Thomas Mason, William Howard Taft:
Chief Justice 88-156 (1965). In other words, the activities of judges and the judiciary relat-
ing to statutory reform was known but was not included within the scope of the judiciary’s
defined role.

80 See, e.g., Chandler, supra note 78, at 354 (brief allusion to legislation validating Judi-
cial Conference’s role in recommending legislative reform); Hurst, supra note 78, at 120
(stating that, in 1925, “[t]he Court itself took the initiative” when three associate justices
drafted and when Chief Justice Taft “lent the weight of his office and prestige to advanc-
ing” legislation reducing mandatory appellate jurisdiction of Supreme Court); 1 Warren,
Supreme Court in U.S. History, supra note 78, at 596-97 (reproducing Justice Johnson’s
letter to President Monroe concerning roadways legislation).
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purpose of calling the propriety of such conduct into question in the
context of a brief discussion of advisory opinions.8!

In the third phase of the judge-legislator relationship, however,
that has changed as an increasing number of treatises on the United
States courts have begun to discuss the role of the judiciary in Con-
gress,%2 and those that do not are sometimes criticized for the omis-
sion.®® As the judiciary’s historic role in the legislative process is
being acknowledged more widely, and its current role is being ex-
panded and actively encouraged, the time has come for a new para-
digm of the judiciary’s role in statutory reform. We are now at the
point where interbranch interaction, which has been an informal,
often overlooked, “exception” to the prevailing “rule” of strict separa-
tion and isolation, must swallow the rule and leave us with a new,
interactive model of government. What we see emerging is a paradig-
matic shift in our understanding of the legislative process as it affects
the courts, from one in which separation principles are central and
cooperation and interaction are informal tempering influences, to one
in which cooperation and interaction are central and separation prin-
ciples temper the outer limits of permissible cooperation.8

81 See, e.g., Hart & Wechsler, supra note 78, at 79-80 (identifying letters written by
Justices Jay, Johnson, Hughes, and Taney to sitting presidents, and in one instance to mem-
ber of Congress, on various legislative proposals as examples of arguably improper advi-
sory opinions); Hughes, supra note 78, at 30-31 (discussing letter from Justice Johnson to
President Monroe concerning constitutionality of piece of legislation while noting that
“nothing of the sort could happen today”); see also Baldwin, supra note 78, at 32-33 (ap-
plauding Supreme Court’s refusal to render advisory opinion on treaties with France at
President Washington’s request and observing that “[n]o further request of this kind has
since been made by any of the political departments to a court of the United States™).

& See, e.g., Fish, supra note 21, passim; Fisher, supra note 66, at 153-61 (1988) (discuss-
ing political activities of judges); Richard Hodder-Williams, The Politics of the U.S.
Supreme Court 21, 49, 57-60 (1980) (describing attempts by Supreme Court justices to
influence Congress); Judges and Legislators, supra note 5, passim; David M. O'Brien,
Storm Center: The Supreme Court in American Politics 84-97 (1986) (discussing role of
justices in presidential politics and congressional lobbying); Smith, supra note 8, passim.

8 See Kastenmeier & Remington, supra note 38, at 77 (criticizing “otherwise excel-
lent” report of Council on the Role of Courts for “inexplicably neglect[ing] even to men-
tion the congressional role™).

8 Professor Jeffrey Stempel criticizes the tendency of many writers to identify new par-
adigms prematurely. See Jeffrey W. Stempel, New Paradigm, Normal Science, or Crum-
bling Construct? Trends in Adjudicatory Procedure and Litigation Reform, 59 Brook. L.
Rev. 659, 702 (1993). In his excellent study of adjudicatory procedure and litigation re-
form, he concludes that two longstanding “open courts” and “litigation reform™ paradigms
are crumbling, but that no new paradigms have yet emerged to take their place. Id. at 727-
37. My conclusions are different because the focus of my study is different. I have looked
at the nature of the relationship between judges and legislators in statutory reform and
rulemaking and found that the judiciary’s role has transformed so fundamentally as to
warrant a new paradigm. Professor Stempel has looked at what I regard as the early ripple
effects of this transformation on litigation reform processes and has concluded that those
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B. The Judiciary’s Role in Procedural Rule Reform

Commentators have devoted considerably greater attention to
the judiciary’s role in the rulemaking process than they have to its
niche in the legislative process.3> I see no point in restating these
analyses in detail or launching a futile attempt to improve upon them.
Rather, I will use the excellent work that has been done in the
rulemaking arena to highlight the parallels between the developing
roles of the judiciary in the rulemaking and legislative processes.

The history of the judiciary’s role in rulemaking, like the history
of its role in the legislative process, falls into three phases covering
similar time periods. The conclusion is likewise similar: In rulemak-
ing, as in statutory reform, the recent transformation of the judiciary’s
role calls for a new model of the interbranch relationship, one in
which interaction replaces separation as the central and defining
feature.

1. Legislative Dominance: 1789-1934

Professor Stephen Burbank, in his groundbreaking history of the
Rules Enabling Act of 1934, detailed the chaotic course of procedural
law prior to the Act’s passage.8 In 1792, Congress authorized the
Supreme Court to promulgate procedural rules governing federal
court actions in equity and law,87 a power Congress never withdrew in
equity actions and did not withdraw in actions at law until 1872.88 It
was, nevertheless, a power the Supreme Court rarely exercised.s?

Although the federal judiciary exhibited little reluctance to shape
the progress of substantive law through common law decisionmak-
ing,%0 it left the development of procedural law reform largely to Con-

processes remain in such a state of flux that it is not yet possible to predict what the new
paradigms of those processes will look like.

85 Among the many articles that evaluate the rulemaking process, and the judiciary’s
role in that process, some of the very best include: Stephen B. Burbank, The Rules En-
abling Act of 1934, 130 U. Pa. L. Rev. 1015 (1982); Paul D. Carrington, Making Rules to
Dispose of Manifestly Unfounded Assertions: An Exorcism of the Bogy of Non-Trans-
Substantive Rules of Civil Procedure, 137 U. Pa. L. Rev. 2067 (1989); Marcus, supra note 4;
Mullenix, supra note 7; Jack B. Weinstein, Reform of Federal Court Rulemaking Proce-
dures, 76 Colum. L. Rev. 905 (1976).

8 See Burbank, supra note 85, at 1035-98.

87 See Process Act of 1792, ch. 36, § 2, 1 Stat. 275, 276; see also Burbank, supra note 85,
at 1039-40.

88 See Conformity Act of 1872, ch. 255, §§ 5-6, 17 Stat. 196, 197; see also Burbank,
supra note 85, at 1040 & n.105.

89 See Burbank, supra note 85, at 1039-40.

9 See, e.g., Swift v. Tyson, 41 U.S. (1 Pet.) 1, 17-18 (1842) (overruling state common
law with federal common law).
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gress. The best Congress could do was the Process Act of 1792%! and
the Conformity Act of 187292 Under these acts, the federal courts
were authorized (in the case of the Process Act) or required (in the
case of actions at common law under the Conformity Act) to follow
procedural law of the state in which the court sat.?3

Neither act succeeded in its goal of eliminating inconsistencies
between state and federal procedural law within any given state.?*
Despite this track record of legislative failure, the ultimate transfer of
rulemaking power from Congress to the courts did not occur quickly
or easily.95 Roscoe Pound offered a four-fold explanation for Con-
gress’s longstanding, hard-dying dominance: First, legislative control
of procedure took hold “at a time when the legislative department did
not doubt its competence to every sort of task”;% second, the legal
profession had not assumed responsibility for molding procedural (as
opposed to substantive) law, relegating the task to the legislature;?
third, American courts were reluctant to fill the void and craft proce-
dural law, without an adequate model to follow;?® and fourth, legal
education (which to that point often meant apprenticeship) had over-
emphasized local procedure to the point of leading practitioners to
assume that procedure was “the main department of the law . . .
[which] must be left to legislation.”?®

2. Judicial Dominance: 1934-1973

The campaign to create a uniform body of procedural law gov-
erning litigation in the federal courts came at a time of growing sup-
port for uniform laws generally.190 Roscoe Pound, a leader of the rule
reform movement, argued that a rational scheme of uniform proce-

91 §2, 1 Stat. at 276.

92 §§ 5-6, 17 Stat. at 197.

93 See Burbank, supra note 83, at 1037-40. For a discussion of the development of
procedural law in the context of admiralty and equity proceedings, as distinct from com-
mon law, see id. at 1037 n.90.

94 See id. at 1040-41 (describing lack of uniformity between federal and state court
procedural law following Act of 1872).

95 See id. at 1043-98 (outlining quest for uniform federal procedure in nineteenth cen-
tury). Delays in the enactment of the Rules Enabling Act were attributable in no small
part to Senator Thomas Walsh, who worried that legislative delegation of rulemaking
power constituted an abdication of Congress’s proper role. See Fish, supra note 21, at 22-
23 (noting Walsh’s additional concern that procedural reform would inconvenience small-
town lawyers).

9 Roscoe Pound, The Rule-Making Power of the Courts, 12 A.B.A. J. 599, 600 (1926).

97 See id.

98 See id.

9 Id. at 601.

100 See Burbank, supra note 85, at 1043 (discussing quest for uniform civil procedure in
nineteenth century).
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dural law could best be achieved if the legislature transferred

rulemaking responsibility to the judiciary:101
[T]he difficulty of procuring legislative action with reference to even
the most crying needs of judicial procedure is notorious. Legisla-
tures today are so busy . . . that it is idle to expect [them] to take a
real interest in anything so remote from newspaper interest, so tech-
nical, and so recondite as legal procedure. . . . When a judicial coun-
cil or a committee of a bar association comes to a court with a
project for rules of procedure, they will not have to call in experts to
tell the judges what the project is about. . . . When rules of proce-
dure are made by judges, they will grow out of experience, not the
ax-grinding desires of particular lawmakers.102

The procedural law reform campaign culminated in passage of
the Rules Enabling Act of 1934,193 which was followed by forty years
of judicial rulemaking uninterrupted by congressional interference.104
The Act facilitated judicial rulemaking dominance by giving the
Supreme Court the power to promulgate procedural rules,1%5 by mak-
ing such rules effective six months after promulgation absent congres-
sional intercession,1%6 and by providing that Court-promulgated rules
would supersede prior, inconsistent legislation.107

In 1956, the Supreme Court inexplicably discharged the Rules
Advisory Committee that the Court had established and kept in place
since 1935.1%% Two years thereafter, Congress (with the Supreme
Court’s approval) directed the Judicial Conference to assume the role
of the defunct Rules Advisory Committee and reserved to the Court
the power to adopt, modify, or reject Conference-generated rules.!09
The Judicial Conference, in turn, created a rules advisory committee

101 Dean Pound’s 1906 address to the American Bar Association (ABA), “The Causes
of Popular Dissatisfaction with the Administration of Justice,” prompted the ABA to con-
stitute a committee (including Pound) to investigate the problems Pound identified. Id. at
1045-46. Three years later, the committee issued a report which included a section on
procedure that condemned “legislative tinkering” and hailed Supreme Court rulemaking,.
Id. at 1046.

102 Pound, supra note 96, at 602.

103 Pub. L. No. 73-415, 48 Stat. 1064 (codified at 28 U.S.C. § 2071 (1994)).

104 See Burbank, supra note 85, at 1018 (reporting that long-enduring pattern of con-
gressional acquiescence in adoption of federal rules was broken in response to proposed
Federal Rules of Evidence in 1973 and has not been reestablished).

105 See id. at 1024.

106 See Rules Enabling Act of 1934, Pub. L. No. 73-415, 48 Stat. 1064 (codified at 28
U.S.C. § 2071 (1994)).

107 See id.

108 See Order Discharging the Advisory Committee, 352 U.S. 803 (1956); see also 4
Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1006 (1987).

109 See Act of July 11, 1958, Pub. L. No. 85-513, 72 Stat. 356 (codified at 28 U.S.C. § 331
(1994)); see also 4 Wright & Miller, supra note 108, § 1007.
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that responds to rule reform proposals in much the same way as other
Conference committees respond to legislative reform proposals.!10

Neither the original Act nor its subsequent amendments prohib-
ited congressional tinkering with procedural rules. That such tinker-
ing did not occur has been variously attributed to judicial respect for
the substance-procedure dichotomy,!!! congressional deference to the
rulemaking expertise of the judiciary,’?2 and congressional
disinterest.113

3. Heightened Interaction: 1973-Present

In 1973, Chief Justice Warren Burger transmitted the proposed
Rules of Evidence to Congress. Congress responded by suspending
the proposed rules!4 and enacting the Federal Rules of Evidence two
years later,1?S thus ending the era of uncontested judicial dominion
over procedural rulemaking.

The Rules of Evidence imbroglio created the first real opportu-
nity for the two branches to explore where the judiciary’s power to
make “procedural” rules ended, and where Congress’s exclusive
power to make “substantive” law began.!6 The exploration did not
occur in a vacuum. To the contrary, the Senate Judiciary Committee
Report accompanying the Rules of Evidence bill described a process

110 See Annual Report of the Proceedings of the Judicial Conference of the U.S. 6-7
(1958). For a description of the Rules Committee Process, see Carrington, supra note 85,
at 2119-24.

111 See Burbank, supra note 85, at 1131-37 (summarizing arguments of other scholars to
effect that rulemakers have recently abandoned their longstanding respect for limitations
of Rules Enabling Act).

112 See, e.g., Weinstein, supra note 85, at 927-30 (noting how Congress had delegated its
rulemaking power almost entirely to courts since 1930s, leaving Congress in role of
monitor).

113 See Jack H. Friedenthal, The Rulemaking Power of the Supreme Court: A Contem-
porary Crisis, 27 Stan. L. Rev. 673, 675 (1975) (noting traditional congressional indiffer-
ence to rulemaking proposals); Mullenix, supra note 7, at 799 (noting widespread ennui
regarding judicial rulemaking process).

114 See Act to Promote the Separation of Powers by Suspending Rules of Evidence,
Pub. L. No. 93-12, 87 Stat. 9 (1973) (repealed 1988) [hereinafter Separation of Powers Act].

115 See Act of Jan. 2, 1975, Pub. L. No. 93-595, 88 Stat. 1926.

116 Whether rules of evidence, particularly rules governing admissibility, modified a
“substantive right” and were thus outside the purview of the judiciary’s rulemaking author-
ity had been a question debated by judges and scholars alike. See Burbank, supra note 85,
at 113743 (contending that principal source of difficulty has been failure to mark distinc-
tion between rules regulating taking and obtaining evidence (procedural) and rules regu-
lating admissibility of evidence (substantive)). That the substance-procedure distinction
was at the forefront of Congress’s mind is reflected in the act suspending the proposed
rules. Congress deferred the effective date of the rules with explicit reference to Justice
Douglas’s dissent from the Court’s decision to approve the proposed rules; Douglas had
objected on the grounds that the rules were substantive in nature. Separation of Powers
Act, Pub. L. No. 93-12, 87 Stat. 9.
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awash in a sea of lobbyists.1?? Apart from problems that particular
interest groups had with specific provisions of the proposed rules, a
primary concern, as described by Professor Paul Carrington, was “that
the Evidence rules as promulgated by the Court were too substantive,
that is too laden with political consequences, to be suitable for enact-
ment by an unelected court.”118

The Rules of Evidence episode highlighted the relevance of pro-
cedural law to the vindication of substantive rights in a way that at-
tracted and held the attention of individuals and organizations that
litigate in the federal courts.!1® Congress responded to this newfound
public interest with twenty-four public laws between 1973 and 1984
modifying or suspending procedural rules.120

Legislators with committee jurisdiction over federal court proce-
dure were not sanguine about Congress routinely substituting its polit-
ical judgments for the expert assessments of the Judicial
Conference.!2! In an attempt to revitalize the judiciary’s rulemaking
role, Congress amended the Rules Enabling Act in 1988 to encourage

117 The Report stated that:

From the outset, it was clear that the content of the proposed privilege
provisions was extremely controversial. Critics attacked, and proponents de-
fended, the secrets of state and official information privileges . . . . In addition,
the husband-wife privilege drew fire . . . . The partial doctor-patient privilege
seemed to satisfy no one, either doctors or patients; and even the attorney-
client privilege as drafted came in for its share of criticism because of its failure
to define representative of the client, a critical issue for corporations and orga-
nizations. Much controversy also attended the failure to include a newsman’s
privilege.

S. Rep. No. 1277, 93d Cong., 2d Sess. 6 (1974), reprinted in 1974 U.S.C.C.A.N. 7051, 7053.

118 Paul D. Carrington, Learning from the Rule 26 Brouhaha: Our Courts Need Real
Friends, 156 F.R.D. 295, 300 (1994); see also S. Rep. No. 1277, at 6, reprinted in 1974
US.C.C.AN. at 7053 (explaining Senate Judiciary Committee’s rejection of Court-
proposed evidence rules with reference to commentators who “questioned the wisdom of
promulgating rules of privilege under the Rules Enabling Act, on the ground that in their
view, the codification of the law of privilege should be left to the regular legislative
process”).

119 See Russell R. Wheeler, Broadening Participation in the Courts Through Rule-
Making and Administration, 62 Judicature 280, 285 (1979) (*Recognition of the potential
effect of rules has spurred interest by other groups previously unaware of, or uninterested
in, the rule-making process.”).

120 See H.R. Rep. No. 422, 99th Cong,, 1st Sess. 8 n.20 (1985) (citing public laws modify-
ing procedural rules).

121 The House Judiciary Committee’s discomfort with legislative intervention into the
procedural rulemaking arena is made plain in the Committee Report accompanying the
1988 Rules Enabling Act amendments, in which the Committee declared that the Rules
Enabling Act process “worked well for many years . . . . New rules and amendments to
existing rules routinely took effect without any congressional intervention. In recent years,
however, Congress has taken a greater interest in new rules and amendments promulgated
under the Rules Enabling Acts.” H.R. Rep. No. 889, 100th Cong., 2d Sess. 27 (1988),
reprinted in 1988 U.S.C.C.A.N. 5982, 5987-88. Hence, the need for reform.
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greater public participation in the Judicial Conference’s rulemaking
proceedings and thereby decrease the public’s need for recourse to
Congress.122 The accompanying legislative history also sought to clar-
ify the point at which the judiciary’s authority to regulate “procedure”
ended, and Congress’s exclusive authority to regulate “substance” be-
gan, in an effort to avoid future misunderstandings and the need for
frequent congressional intervention in the rulemaking process.123

The attempt failed.’?¢ In 1990, Congress passed the Civil Justice

12 Chief Judge Jack B. Weinstein wrote the House Judiciary Committee that the bill’s
“requirement for open discussions” would be a “great improvement” because it “should
reduce the necessity of congressional intervention through legislation.” Rules Enabling
Act Hearings, supra note 57, at 196 (letter from Chief Judge Jack B. Weinstein to Subcom-
mittee Chairman Robert W. Kastenmeier). The House Judiciary Committee appears to
have agreed. “Clearly, federal court rules touch important values,” the Committee report
declared. H.R. Rep. No. 422, at 16. “Interest groups concerned with those values have not
had enough input into the current system, and as a consequence they have sought to influ-
ence the Congress to reject proposed rules.” Id.; see also H.R. Rep. No. 889, at 29-30,
reprinted in 1988 U.S.C.C.A.N. at 5989-91 (accompanying bill that ultimately adopted and
incorporated previous report by reference). The Committee concluded that “[o]penness
coupled with notice will encourage participation by a broad segment of the community and
avoid potential misunderstandings and will ultimately assist the Congressional review pro-
cess.” H.R. Rep. No. 422, at 26. On this point the Committee report inserted a footnote
reference to a letter from Alan B. Morrison, Director of the Public Citizen Litigation
Group, to Judge Edward T. Gignoux, which stated that “the reason why it was necessary
for Congress to step in and delay the effect of Rule 4 had much less to do with the sub-
stance of the new Rule, than with the perception that the process had not fairly considered
the views of all interested persons.” Rules Enabling Act Hearings, supra note 57, at 183
(letter from Alan B. Morrison, Director of the Public Citizen Litigation Group, to Judge
Edward T. Gignoux (Aug. 20, 1982)). In other words, by opening the rulemaking process
up to interested groups, Congress hoped to reduce the need for legislative interference.

123 See H.R. Rep. No. 422, at 20-22. For a discussion of the House Judiciary Committee
Report’s exegesis on the substance-procedure distinction, see Stephen B. Burbank, Hold
the Corks: A Comment on Paul Carrington’s “Substance” and “Procedure™ in the Rules
Enabling Act, 1989 Duke L.J. 1012, 1030-36.

124 See Mullenix, supra note 7, at 799-801. Professor Mullenix and I differ in our percep-
tions of the role played by the 1988 Rules Enabling Act amendments. In her 1991 article,
Professor Mullenix predicted that “[t]he professional torpor in the civil rulemaking process
is now about to change,” thanks to the 1988 amendments, id. at 799; that by opening the
rulemaking process to lobbyists, the amendments “will politicize the rulemaking process as
never before,” id. at 801, to the inevitable end of “plac[ing] procedural reform in Con-
gress’s hands,” id. at 802.

In my mind, she was predicting the past and lavishing too much credit or blame on the
1988 amendments. First, the Judicial Conference had opened its rulemaking process up to
the public years previously, so that the 1988 amendments did little more than codify ex-
isting practice. See H.R. Rep. No. 889, at 27, reprinted in 1988 U.S.C.C.A.N. at 5987-88.
Second, she undercuts her hypothesis by illustrating the hazards of congressional rule revi-
sion with a string of examples predating the 1988 amendments, demonstrating that the
trend toward politicization of the rulemaking process was in full swing by the time that the
amendments were adopted. See Mullenix, supra note 7, at 844-51. The 1988 amendments
may have amounted to little more than a futile attempt to stop the unstoppable trend
toward greater congressional involvement in rulemaking that had begun 15 years earlier.
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Reform Act of 1990,125 which regulated the means by which district
courts developed procedures for managing their civil litigation dock-
ets, and did so over the Judicial Conference’s objection that the issue
was better left to judicial rulemaking under the Rules Enabling Act.126
In 1993, members of Congress launched an effort to suspend proposed
amendments to Civil Procedure Rule 26, an effort that failed not be-
cause Congress favored the rule or was reluctant to second-guess the
judiciary but because Congress could not reach agreement on the text
of a substitute proposal before time ran out and the rule became effec-
tive.127 In 1994, Congress amended the Federal Rules of Evidence by
adding Rules 413 through 415.128 And in 1995, legislation explicitly
amending Rule 11, and implicitly amending Civil Rules 68 and 23, be-
came law following a congressional override of President Clinton’s
veto.12?

It may have been naive for Congress to hope that simply giving
interest groups greater access to Judicial Conference rulemaking pro-
ceedings would diminish the desire of those groups to seek legislative
redress. When Congress delegated primary rulemaking responsibility
to the Supreme Court in 1934, it did so on the premise that rules of
procedure do not implicate substantive rights to such an extent as to
require legislative policymakers to write them. Since 1973, however,
that premise has ceased to be a given. As the Reporter to the Judicial
Conference’s Advisory Committee on Civil Rules explained in a
memo to the Committee:

“Those few who observe judicial rulemaking are far more likely
today to see social and economic consequences in what the Com-
mittee does than were earlier generations of observers. The sub-

At a minimum, however, we agree that the amendments did nothing to reduce congres-
sional intercession in the rulemaking process.

125 Pub. L. No. 101-650,.104 Stat. 5089 (codified at 28 U.S.C. §§ 471-482 (1994)).

126 See The Civil Justice Reform Act of 1990 and the Judicial Improvements Act of
1990: Hearings on S. 2027 and S. 2648 Before the Senate Comm. on the Judiciary, 101st
Cong., 2d Sess. 221 (1990) [hereinafter Civil Justice Reform Act Hearings] (statement of
Chief Judge Aubrey E. Robinson, Jr.).

127 See Randall Samborn, Rules for Discovery Uncertain, Nat’l L.J., Dec. 20, 1993, at 1
(reporting that legislation to override disclosure rules was approved in House but not in
Senate in light of lingering concerns over certain provisions of legislation as drafted).

128 See Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322,
§ 320935(a), 108 Stat. 2135. Even more remarkable is that Congress suspended the effec-
tive date of the rules it enacted for 150 days in order to permit Judicial Conference review,
thereby effectively turning the Rules Enabling Act (which calls for a seven-month suspen-
sion of Supreme Court-approved rules, pending congressional review) on its head. See 23
Charles Alan Wright & Kenneth W, Graham, Jr., Federal Practice and Procedure § 5411
(Supp. 1996).

129 See Private Securities Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat.
737 (to be codified in scattered sections of 15 U.S.C.).
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stance-procedure line was never clear, and was never constant in its

application to different contexts; but it also may be that its meaning

has changed over the years, with more matters being perceived to

be substantive than may once have been true.”130

If procedural rules are thought to modify substantive rights, and
substantive rights are thought to be within the exclusive province of
Congress to modify, no amount of access to the judicial rulemaking
process is going to convince an interested party or her elected repre-
sentative that Congress should not intercede.13 Whereas in statutory
reform it is the judiciary’s involvement that has increased, in rule re-
form it is Congress that has become a more active player. In both
cases, however, the effect is the same: a transformation of the inter-
branch relationship from one typified by separation and delegation to
one of interaction and occasionally, as discussed in Part I,
confrontation.

1I
CONSTITUTIONAL, STATUTORY, AND ETHICAL CONSTRAINTS
ON JUDGE-LEGISLATOR INTERACTION IN THE DEVELOPMENT
OF STATUTES AND RULES

As separation and delegation have given way to interaction and
shared responsibility as the defining features of the judge-legislator
relationship in statutory reform and rulemaking, some judges, legisla-
tors, and academicians have become increasingly concerned with the
scope and limits of the judiciary’s new lawmaking role. They have
worried aloud that the Constitution, various federal statutes, and the
Code of Conduct for United States Judges bar a range of extrajudicial
lawmaking activity within the ambit of the interactive paradigm. AsI
hope to show, these concerns are largely unfounded but are well
worth addressing because uncertainty surrounding their validity has
impeded the orderly growth of interbranch interaction in the new

paradigm.

130 Mullenix, supra note 7, at 835-36 (quoting Reporter, Memorandum to Civil Rules
Committee re Questions About the Rulemaking Process (Oct. 18, 1989)).

131 See, e.g., Rules Enabling Act Hearings, supra note 57, at 149 (statement of Professor
Burt Neuborne) (“[I]f in fact there is really a genuine and perhaps insoluble uncertainty as
to what constitutes a substantive rule and what constitutes a procedural rule, the only prac-
tical way out may be for Congress to enact the Federal rules as though they were a
statute.”).
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A. The Legislative Process
1. Constitutional Constraints

The separation of powers is often identified as an impediment to
interbranch cooperation in legislative reform.?32 An illustration of the
separation-of-powers concern in action occurred in 1991, when the Ju-
dicial Conference followed the lead of its Ad Hoc Committee on As-
bestos Litigation and recommended that Congress consider legislation
to address the onslaught of asbestos lawsuits.1? The recommendation
was consciously nonspecific. As Judge Thomas M. Reavley, Commit-
tee Chairman, explained: “[tlhe committee finally decided to limit
fits] recommendations to matters of principle and general procedures
without taking stands on policy or substantive law.”13¢ Judge Reavley
elaborated to The New York Times that the Committee had “a file of
draft legislation, but we were advised that we were risking an impro-
priety by recommending specific legislation.”1*s “The issue came
down to one of separation of powers,” The Times reported Reavley as
saying, “and whether judges ought to recommend legislation that, if
adopted, they would inevitably have to interpret.”136

The judiciary’s willingness to recommend legislative reform but
not to say what it has in mind is a clear manifestation of the continued
uncertainty that surrounds the constitutional limitations upon
legislative-judicial interaction. Such uncertainty is unwarranted and
unnecessary. Bluntly put, the Constitution poses no impediment to
the heightened legislative-judicial cooperation contemplated by a
new, more interactive paradigm.

As central as the separation of powers may be to the structure of
our government, it is not an explicit part of the Constitution. Rather,
it is implied in the organization and language of the first three articles,

132 As J. Clark Kelso argues:

Judicial lobbying is risky business. It tends to blur the distinction between
the legislative and executive branches, which are constitutionally involved in
enacting and enforcing positive law, and the judicial branch, which is constitu-
tionally involved only in interpreting, applying, and reviewing positive law.
This blurring of constitutional functions can undermine separation of powers

Kelso, supra note 6, at 862; see also Abrahamson & Hughes, supra note 17, at 1087 &
nn.124-25 (noting separation-of-powers concerns of judges and commentators over direct
contact between judges and legislators).

133 See Judicial Conference Seeks Reform of Asbestos Litigation, The Third Branch
(Admin. Office of the U.S. Courts), Apr. 1991, at 1, 1.

134 Judge Thomas M. Reavley: Studying the Asbestos Litigation Explosion, The Third
Branch (Admin. Office of the U.S. Courts), Apr. 1991, at 10, 11.

135 Stephen Labaton, Judges Struggle to Control a Caseload Crisis, N.Y. Times, Mar. 10,
1991, at E4.

136 Id.
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which vest all legislative powers in Congress,!37 the executive power in
the President,’38 and the judicial power in the courts.?3 The absence
of a separation-of-powers clause is by no means accidental; James
Madison made it quite clear that such language was omitted to protect
against unhealthy isolation of the branches.140

When judges propose, draft, testify on, and lobby for or against
legislative reform, they do not usurp a legislative power that the Con-
stitution vests in Congress alone. To the contrary, they exercise no
“power” at all. Even so, one could still argue that they exceed the
boundaries of “judicial” power, to which Article ITI courts are con-
fined. Superficially, at least, a judge who testifies as to the meaning of
proposed legislation might seem to be offering an advisory opinion in
contravention of Article III’s “cases” or “controversies” limitation.
Upon closer examination, however, such an argument is undercut by
the constitutional text, history, and common sense.

The Constitution vests judicial power not in the judges them-
selves, but in the “supreme Court, and in such inferior Courts as the
Congress may from time to time ordain and establish.”4! Had the
intent been to confer Article III power upon “Judges, both of the
supreme and inferior Courts,” the document could have used that
phrase, as it does in the adjacent good behavior clause.!“2 The judicial
power and its limits thus apply to the courts as institutions and not to
the judges as individuals. It is only when judges are sitting qua
“court,” exercising Article III powers, that they are limited to decid-
ing cases or controversies. Extrajudicial law reform activities under-

137 See U.S. Const. art. I, § 1.

138 See id. art. IT, § 1.

139 See id. art. IT1, § 1.

140 In The Federalist No. 47, Madison reviewed state constitutions and concluded that in
practice “there is not a single instance in which the several departments of power have
been kept absolutely separate and distinct,” despite the text of those Constitutions calling
for “the emphatical and, in some instances, the unqualified” separation of powers. The
Federalist No. 47, at 304 (James Madison) (Clinton Rossiter ed., 1961). The states’ devia-
tion from their constitutional text was, in Madison’s view, justified because separation-of-
powers principles do not “require that the legislative, executive, and judiciary departments
should be wholly unconnected with each other.” Id. No. 48, at 308 (James Madison). To
the contrary, “unless these departments be so far connected and blended as to give to each
a constitutional control over the others, the degree of separation which the maxim re-
quires, as essential to a free government, can never in practice be duly maintained.” Id.
For a general discussion of how the powers of the first and third branches of the federal
government are separate yet blended, see Charles Gardner Geyh, Highlighting a Low
Point on a High Court: Some Thoughts on the Removal of Pennsylvania Supreme Court
Justice Rolf Larsen and the Limits of Judicial Self-Regulation, 68 Temp. L. Rev. 1041,
1051-54 (1995).

W1 U.S. Const. art. IIT, § 1.

142 1qd.
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taken by judges acting as administrators or individuals are simply
unaffected by the limits Article III places on courts.

Early Justices on the Supreme Court shared this common sense
reading of Article III. Emily Field Van Tassel and Maeva Marcus
found that in the last decade of the eighteenth century, judges distin-
guished between advice offered in their institutional capacities—which
they regarded as improper advisory opinions—and advice or other
assistance rendered in their individual capacities—which they consid-
ered to present no constitutional difficulties.!*® Indeed, individual
Justices actively lobbied legislators on a host of issues in the ﬁrst dec-
ade of the federal judiciary’s existence.44

In other words, Article III forecloses courts from issuing opinions
with the force and effect of law on the wisdom or legality of legislation
outside the context of live cases or controversies. It has no bearing
upon judges acting as individuals or representatives of the Judicial
Conference who render advice and assistance to Congress without ex-
ercising Article III powers.145

2. Statutory Constraints

In addition to the Constitution, there are at least three federal
statutes that arguably circumscribe the judiciary’s extrajudicial role in

143 See Marcus & Van Tassel, supra note 20, at 41-42. For example, in response to a
formal, written request from President Washington to all members of the Supreme Court
soliciting their views on the interpretation of treaties and other matters, the Justices de-
clined to answer on separation-of-powers grounds. See Letter from John Jay, James
Wilson, John Blair, James Iredell, and William Paterson to George Washington (Aug. 8,
1793), on file in National Archives Record Group No. 59, cited in Marcus & Van Tassel,
supra note 20, at 42 n.34. As Marcus and Van Tassel noted:
This type of request must be distinguished from simply asking advice from the
justices, on a personal basis, on a great variety of matters of state. President
Washington, for example, availed himself of the knowledge and good judgment
of Chief Justice John Jay on many occasions. That this occasion was different
in kind was obvious to all involved.

Marcus & Van Tassel, supra note 20, at 41 n.30.

144 See Marcus & Van Tassel, supra note 20, at 36-42; Tacha, supra note 52, at 286-89.

145 One might well wonder how my position squares with that of judicial nominees who,
in Senate confirmation hearings, have invoked the separation of powers in support of their
refusal to answer questions as to how they would rule in particular cases. Senators pose
such questions, in part, with the intent of manipulating outcomes of future cases by making
the nominee’s prospective ruling on a given issue relevant to her confirmation. Judicial
nominees legitimately refuse to answer such questions on separation-of-powers grounds
because the Senate could usurp an essential judicial function if it was able to limit the pool
of judges to those who will say that the law is what the Senate thinks it is, Judicial partici-
pation in the legislative process does not pose a comparable problem because the judge’s
point of view is solicited not for the purpose of intruding on the judiciary’s province but to
aid in the development of sensible legislation.
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statutory reform.14¢ Upon closer scrutiny, however, it becomes clear
that they do no such thing.

a. The Organic Statute of the Judicial Conference. The statute
creating the Judicial Conference provides that “[t]he Chief Justice
shall submit to Congress an annual report of the proceedings of the
Judicial Conference and its recommendations for legislation.”47 In
March 1984, Senators East, Symms, and Denton sent a letter to the
Comptroller General arguing that in light of this statute, the Chief
Justice alone was authorized to make legislative recommendations to
Congress.1#® The Comptroller General disagreed: “Based on a re-
view of the provisions of the entire statute and its legislative history,
we find nothing to support such a rigid interpretation.”4® Rather, the
Comptroller read the statute to say only that the Chief Justice must
report to Congress annually with any Conference recommendations
for legislation—not that the Chief is foreclosed from assigning other
members of the Conference to communicate with Congress at other
times or that other members of the judiciary are precluded from con-
tacting Congress on their own.150

b. The Statutory Prohibition on Lobbying with Appropriated
Moneys. A more serious potential statutory impediment to height-
ened judge-legislator interaction is legislation intended to limit the au-
thority of government employees to lobby Congress with
appropriated funds:

No part of the money appropriated by any enactment of Con-
gress shall . . . be used directly or indirectly to pay for any personal
service, advertisement, telegram, telephone, letter, printed or writ-
ten matter, or other device, intended or designed to influence in any
manner a Member of Congress, to favor or oppose . . . any legisla-
tion . . . but this shall not prevent officers or employees of the
United States . . . from communicating to Members of Congress on
the request of any Member or to Congress, through the proper offi-
cial channels, requests for legislation or appropriations which they
deem necessary for the efficient conduct of the public business.15!

146 See infra notes 147-60 and accompanying text.

147 28 U.S.C. § 331; see supra notes 23-27 and accompanying text.

148 See Letter on Behalf of Comptroller General of the United States to Senator
Jeremiah Denton 8 (Sept. 26, 1984) [hereinafter Comptroller Letter] (on file with author)
(referencing and responding to letter from Senators East, Symms, and Denton).

149 1d.

150 See id. at 8-10.

151 18 U.S.C. § 1913 (1994).
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The Judicial Conference takes this statute quite seriously—per-
haps too seriously—and professes never to speak to Congress (outside
of its annual report) unless requested to do so by a member. As Judge
Elmo Hunter, speaking on behalf of the Judicial Conference, ex-
plained to Senator DeConcini: “We do not ask you or tell you or
advise you how to pass on bills unless you invite our comments. We
are very careful. My committee simply will not respond concerning
legislation unless the invitation originates with one or the other of the
bodies of the Congress.”152

Hinging the Judicial Conference’s participation in the legislative
process upon a real or imagined “invitation” from Congress is utterly
unnecessary. The statute includes an explicit exception permitting ap-
propriated moneys to be used for communications made “through the
proper or official channels.”153

More nettlesome, perhaps, is whether the statute forbids judges
who do not represent the Judicial Conference from using appropriated
monies to communicate with Congress in the absence of an invitation
to do so. The senators who queried the Comptroller General as to
whether judge-legislator communications were inconsistent with the
Judicial Conference’s enabling statute also inquired as to whether
such communications ran afoul of the antilobbying statute if federal
funds were utilized.154

The Comptroller General answered with an unequivocal no, on
the grounds that such communications fall within the “official chan-
nels” exception because individual judges have no direct superior and
are “arguably” their own “agency spokespersons.”155 The only restric-
tion the statute imposes upon a judge’s communications with Con-
gress, then, is that if she uses the resources of her office to make such
communications, she must limit herself to issues relating to “the effi-

152 Judicial Conference and Councils in the Sunshine Act, S. 2045: Hearings Before the
Subcomm. on Improvements in Judicial Machinery, U.S. Senate Comm. on the Judiciary,
96th Cong., 2d Sess. 19 (1980). When the judiciary’s interest in legislative reform is keen,
“invitation” receives a liberal construction. For example, in response to Senator DeCon-
cini’s inquiry as to why the Judicial Conference registered its opposition to judicial disci-
pline legislation despite the fact that the Senate “did not ask [it] to do that,” Judge Hunter
explained that at the most recent of the annual Brookings Institution Conferences, he
“thought that [he] heard an invitation to advise the Congress at any time of any pressing
need or problem of the judiciary.” Id. at 20. In the absence of a standing invitation to
communicate on any and all matters of interest to the judiciary, judicial branch personnel
will privately solicit written “invitations” from legislators seeking the judiciary’s views on
particular matters. See Kastenmeier & Remington, supra note 38, at 84,

153 18 U.S.C. § 1913,
154 See Comptroller Letter, supra note 148, at 1.
155 1d. at 1, 34.
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cient conduct of the public business,”?5¢ meaning issues that “would
have an impact on the judiciary.”157 Given that judges’ unique exper-
tise is limited to matters relevant to the judiciary and that the goal of
the new interactive paradigm is to facilitate congressional access to
this unique expertise,158 the constraints the statute imposes on the use
of public funds for communications irrelevant to the judiciary are of
no particular consequence.

c. Appropriations Restrictions. Annual appropriations acts, in-
cluding those applicable to the judiciary, often proscribe the use of
appropriated funds for “publicity or propaganda purposes.”!s?
Although one could conceivably interpret this clause so broadly as to
bar all legislative lobbying, the Comptroller General has declined to
do so:

In our view, Congress did not intend, by enactment of [such]
measures . . . to prohibit government officials, including Federal
judges, from expressing their views on pending legislation. Rather,
the . . . prohibition applies primarily to expenditures for grass roots
lobbying campaigns involving appeals addressed to members of the
public suggesting that they contact their elected representatives to
indicate support of or opposition to pending legislation, or to urge
their representatives to vote in a particular manner.160

In other words, the appropriations restriction proscribes the use of
appropriated funds for “grass roots lobbying” but imposes no mean-
ingful limits on interbranch communication.

3. Erthical Constraints

The cacophony of commentary on the ethical limits of a federal
judge’s participation in the legislative process has vacillated between
bold, contradictory edicts that judges are duty bound to avoid the leg-
islature or to assist it actively, on the one hand, and timid, unhelpful
suggestions that “it all depends,” on the other.261 Despite this diver-
gence of views, it seems to me that the ethical limits of a judge’s par-
ticipation in legislative reform, as spelled out in the Code of Conduct

156 18 U.S.C. § 1913.

157 Comptroller Letter, supra note 148, at 4.

158 See supra notes 49-84 and accompanying text.

159 See, e.g., Departments of Commerce, Justice and State, the Judiciary, and Related
Agency Appropriations Act, Pub. L. No. 103-317, § 601, 108 Stat. 1773, 1773 (1994); see
also Comptroller Letter, supra note 148, at 4 (noting that propaganda restrictions have
been included in “various appropriation acts” since 1950s).

160 Comptroller Letter, supra note 148, at 5.

161 See infra notes 167, 169, 172-74, 193-95 and accompanying text for a discussion of
relevant commentary.
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for United States Judges,!52 are relatively clear, and the real disagree-
ment concerns the prudential or practical—not ethical—Ilimits of a
judge’s participation in legislative reform.

The state of the “law” setting the ethical limits of a federal
judge’s participation in the legislative process is governed by the Judi-
cial Conference’s Code of Conduct for United States Judges.163 Ca-
non 2(A) articulates the general—to the point of being unhelpful—
proposition that “[a] judge should . . . act at all times in a manner that
promotes public confidence in the integrity and impartiality of the ju-
diciary.”1¢4 Canon 3(A)(6) provides that “[a] judge should avoid pub-
lic comment on the merits of a pending or impending action,” a
provision which may apply in some instances.16> Canon 4, in turn, of-
fers more specific guidance:

A judge . . . may engage in the following law-related activities,
if in doing so the judge does not cast reasonable doubt on the capac-
ity to decide impartially any issue that may come before the judge:

B. A judge may appear at a public hearing before, or other-
wise consult with, an executive or legislative body or official on mat-
ters concerning the law, the legal system, and the administration of
justice to the extent that it would generally be perceived that a
judge’s judicial experience provides special expertise in the area. A
judge acting pro se may also appear before or consult with such
officials or bodies in a matter involving the judge or the judge’s
interest.166
Few quarrel with the view that the Code permits judges to partici-
pate freely in the development of legislation relating to the legal sys-
tem and the administration of justice, insofar as such legislation
directly affects the judiciary and its operations.16? Judges’ “special ex-

162 See 2 Guide to Judicial Policies & Procedure ch. 1, Canon 4(B) (Conference Comm.
on Codes of Conduct, Administrative Office of U.S. Courts 1994).

163 See id.

164 2 id. Canon 2(A).

165 2 id. Canon 3(A)(6).

166 2 id. Canon 4(A)-(B).

167 See Advisory Comm. on Judicial Activities, Judicial Conference of U.S., Advisory
Op. 50 (1977), in 2 Guide to Judicial Policies & Procedure, supra note 162, at IV-119 [here-
inafter Advisory Op. 50] (suggesting restrictions on judicial appearances before legislative
bodies on matters concerning law but not administration of justice); E. Wayne Thode, Re-
porter’s Notes to Code of Judicial Conduct 75-76 (1973) (opining that judges “should be
allowed to consult” with legislative bodies on matters of judicial administration); Kelso,
supra note 6, at 863 (“Judges are directly affected by legislation regarding the administra-
tion of justice, and it is imperative that judges have the opportunity to comment upon such
legislation.”); Robert B. McKay, The Judiciary and Nonjudicial Activities, 35 Law & Con-
temp. Probs. 9, 21 (1970) (“No one is better qualified to speak on law reform and questions
of improvement in judicial administration than judges. . . . [N]o barrier should be raised
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pertise” on these issues is indisputable, and the circumstances are rare
in which their prior testimony on such matters will call their impartial-
ity into question in a later case.168

The consensus breaks down when it comes to whether a judge
may participate in the development of “the law,” when the law in
question does not affect the judiciary or its operations directly.16?
Suppose, for example, that a congressional committee solicited the
testimony of a federal judge on a bill to legalize marijuana in light of
the judge’s extensive experience on the bench with drug possession
and distribution cases.!’® If the judge supports the legislation, could
her testimony “cast doubt” on her capacity to decide future marijuana
cases impartially, within the meaning of Canon 4? Is her expertise
“special” enough to permit her to testify as a judge, rather than as a
private citizen?

The Judicial Conference Committee on Codes of Conduct ren-
ders advisory interpretations of the Code in response to inquiries from
federal judges.’”t The Committee has opined that Canon 4(B) should
be construed narrowly, and that a judge should appear before a legis-

against judicial participation in such activities beyond assurance that the obligations of
judicial office are met.”); Diarmuid F. O’Scannlain, What Role Should Judges Play in the
ABA?: The Appellate Judges Conference Position, Judges® J., Spring 1992, at 9, 13 (re-
porting on conclusions of ABA Commission on Judicial Participation in American Bar
Association and noting that Commission was unconcerned about extent to which judges
were associated with ABA positions on judicial administration legislation, because “it does
not matter that the public may attribute them to judicial members of the ABA™"); William
G. Ross, Extrajudicial Speech: Charting the Boundaries of Propriety, 2 Geo. J. Legal Eth-
ics 589, 623-24 (1989) (noting that it is generally appropriate for judges to comment on
court administration or legislation that affects their court); see also Chief Justice William
H. Rehnquist, 1994 Year-End Report on the Federal Judiciary 5-9 (Dec. 30, 1994) (declar-
ing it “obviously appropriate” for judiciary to communicate with Congress on such issues
as wages, hours, and working conditions within judiciary; procedural matters affecting
courts; impact of legislation on courts; and expansion of federal jurisdiction).

168 As with all rules, there are exceptions. For example, legislation expanding or con-
tracting diversity jurisdiction has an obvious impact on the federal courts and their opera-
tion, and Canon 4 poses no bar to a judge testifying to that impact. See infra note 179 and
accompanying text. At the same time, one can concoct a scenario in which a judge’s cru-
sade to abolish diversity jurisdiction leads her to neglect her judicial duties and to testify
before Congress that she will reject all diversity claims filed in her court. Canon 4 autho-
rizes a judge to engage in law-related activities “subject to the proper performance of judi-
cial duties,” and only “if in doing so the judge does not cast reasonable doubt on the
capacity to decide impartially any issue that may come before the judge.” Such conditions
are obviously violated by the judge in this hypothetical. See 2 Guide to Judicial Policies &
Procedure, supra note 162, Canon 4, at I-22.

169 See Kelso, supra note 6, at 863 (expressing concern over judges® active involvement
in development of legislation that does not regulate judiciary); Ross, supra note 167, at
614-15 (same).

170 T am assuming that the focus of the judge’s testimony is not on the impact of drug
legalization on docket congestion.

171 See 2 Guide to Judicial Policies & Procedure, supra note 162, at I-ii.
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lative body concerning “the law” only if the issue “merit[s] the atten-
tion and comment of a judge as a judge, and not merely as an
individual.”172 This opinion was rendered prior to the 1992 amend-
ments to Canon 4, which added language permitting a judge to appear
pro se on matters of personal interest without regard to whether the
judge possesses special expertise.’’ In the case of our hypothetical
judge asked to testify on a bill to legalize marijuana possession, then,
she could appear pro se, regardless of whether she possessed expertise
“special” enough to permit her to testify in an official capacity. As
Chief Justice Rehnquist observed in his 1994 Year-End Report:

[W]hat is an appropriate sentence for a particular offense, and simi-

lar matters, are questions upon which a judge’s view should carry no

more weight than the view of any other citizen. In such cases I do

not believe that the Judicial Conference . . . should take an official

position. . . . There is certainly no formal inhibition on [individual]

judges publicly stating their own personal opinions about matters of

policy within the domain of Congress, but the fact that their position

as a judge may give added weight to their statements should counsel

caution in doing s0.174

Chief Justice Rehnquist’s lingering concern about the weight that
Congress or the public may give a judge’s statements raises the ques-
tion of whether a judge who testifies on a proposed law violates Ca-
non 4’s proscription of quasi-judicial activities that “cast reasonable
doubt on the capacity to decide impartially any issue” relating to that
law.175 At least one decision rendered by a chief judge under the Judi-
cial Conduct and Disability Act of 1980176 suggests that, in the case of

172 Advisory Op. 50, supra note 167, at IV-122.

173 The earlier version of Canon 4(B) provided in its entirety that
“[a judge] may appear at a public hearing before an executive or legislative
body or official on matters concerning the law, the legal system, and the ad-
ministration of justice, and a judge may otherwise consult with an executive or
legislative body or official, but only on matters concerning the administration
of justice.”

Id. at IV-119 (quoting earlier version of Canon 4(B)).

174 Rehnquist, supra note 167, at 8. I confess to being puzzled by Chief Justice
Rehnquist’s observation that a federal judge is in no better position than the average citi-
zen to comment on the appropriate sentence for a particular offense. The notion that a
judge acquires no special expertise by passing sentence on hundreds of offenders, and is
therefore no better situated than a garage mechanic to assess whether a particular punish-
ment fits a particular crime, strikes me as questionable. Judge Schwarzer makes the better
argument that judges are well positioned to opine as experts on sentencing issues. See
infra notes 274-75 and accompanying text.

175 2 Guide to Judicial Policies & Procedure, supra note 162, Canon 4, at 1-22,

176 28 U.S.C. § 372 (1994). As previously noted, the primary vehicle for interpretation
of the Code of Conduct for United States Judges is through advisory interpretations ren-
dered by the Judicial Conference Committee on Codes of Conduct. See supra text accom-
panying note 171. The Code is also used, however, to establish standards of conduct in
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the judge who testifies in support of legislation to legalize marijuana,
the answer is no. In a synopsis of disciplinary actions processed under
that Act, Professor Richard Marcus reported on a complaint filed by a
public interest group against a district judge for giving “a public
speech . . . calling for the legalization of drug use.”'77 According to
Marcus, the group argued “that the judge’s speech cast doubt on his
capacity to preside over any drug case.”'78 The chief judge dismissed
the complaint, reasoning by analogy that “a judge’s advocacy of the
abolition of diversity jurisdiction would not render the judge unfit to
hear cases in federal court on grounds of diversity.”179

The chief judge’s conclusion, if not his rationale, is essentially
sound. The language in Canon 4 prohibiting law-related activities that
“cast reasonable doubt on the capacity to decide impartially any issue
that may come before the judge”80 is substantially similar to that in
the judicial disqualification statute which requires a judge’s recusal in
“any proceeding in which his impartiality might reasonably be ques-
tioned.”18! The similarity is not accidental. The Reporter’s notes ac-
companying an almost identical Canon 4 provision in the 1972
American Bar Association’s Code of Judicial Conduct, explain that
“[a] judge’s obligation of office is to be available to fulfill his judicial
duties; he must avoid quasi-judicial activities that are likely to lead to
his disqualification.”?82 In other words, a judge has engaged in con-
duct casting doubt on her ability to decide an issue impartially within
the meaning of Canon 4 if such conduct is likely to lead to
disqualification.183

disciplinary actions under the Judicial Conduct and Disability Act. See 2 Guide to Judicial
Policies & Procedure, supra note 162, Canon 1 commentary at I-1. Hence, decisions ren-
dered under the Act—such as the one discussed here—supplement the interpretive gui-
dance offered by the Committee on Codes of Conduct.

177 Richard L. Marcus, Who Should Discipline Federal Judges, and How?, 149 F.R.D.
375, 405 (1993).

178 Jd.

179 1d.

180 2 Guide to Judicial Policies & Procedure, supra note 162, Canon 4, at 1-22.

181 28 U.S.C. § 455 (1994).

18 Thode, supra note 167, at 74. Canon 4 of the 1972 ABA Code of Judicial Conduct
provided that “‘[a] judge . . . may engage in the following quasi-judicial activities, if in
doing so he does not cast doubt on his capacity to decide impartially any issue that may
come before him.’” Id. at 18. Canon 4(B), in turn, provided that “‘[a judge may] appear at
a public hearing before an executive or legislative body or official on matters concerning
the law, the legal system, or the administration of justice, and he may otherwise consult
with an executive or legislative body or official, but only on matters concerning the admin-
istration of justice.”” Id.

183 See Tacha, supra note 52, at 294-95 (discussing Canon 4 of ABA revised Model Code
of 1990 in terms of need for abstention).

Imaged with the Permission of N.Y.U. Law Review



1202 NEW YORK UNIVERSITY LAW REVIEW [Vol. 71:1165

In Liteky v. United States,'® the Supreme Court, speaking
through Justice Scalia, opined that “‘[p]artiality’ does not refer to all
favoritism, but only to such as is, for some reason, wrongful or inap-
propriate.”185 Favoritism is wrongful or inappropriate, and likely to
require disqualification, only if it is “undeserved, or . . . rests upon
knowledge that the [judge] ought not to possess . .. or ... is excessive
in degree.”186 Put another way, a judge who forms an opinion of a
litigant over the course of judicial proceedings or who develops a view
of the law as a result of her experience on the bench has not compro-
mised her impartiality.'87 To the con