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Upon surveying antitrust enforcement pursuant to Section 2 of the Sherman Act,
Thomas Piraino concludes that the standard for determining violations has become
muddled and confusing. He proposes a new standard to assist courts in distin-
guishing beneficial from harmful conduct, one that focuses on the monopolist’s
substantive competitive purpose. Under that standard, conduct should be illegal
under Section 2 if it makes no economic sense other than as a means of perpetuat-
ing or extending monopoly power. Piraino illustrates the benefits of this proposed
standard by applying it to the Microsoft litigation.
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INTRODUCTION

The most significant antitrust cases of the last century have been
brought under Section 2 of the Sherman Act (Section 2), which makes
it illegal for a firm to “monopolize, or attempt to monopolize,” inter-
state commerce.! In cases involving the Standard Oil Company, the
Aluminum Company of America (Alcoa), IBM, AT&T, and Eastman
Kodak, the federal courts have established certain basic principles of
monopoly regulation. Decisively rejecting the notion that monopolies
should be deemed illegal in and of themselves, the courts have found
monopolists liable under Section 2 only when they have engaged in
predatory conduct.?2 The courts have failed, however, in their efforts
to address the more critical issue in monopolization cases: identifying
the types of anticompetitive conduct necessary to establish a Section 2

115 US.C. §2 (1994).
2 See infra notes 94-117 and accompanying text (describing history of Section 2 en-
forcement through 1969).
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violation.? As a result, Section 2 is now regarded as the “most elusive
of the antitrust laws,”# and Section 2 litigation has provided firms with
little guidance as to how to comply with the law.5

The analytical problem in Section 2 cases stems from the fact that
there is a thin line between beneficial and adverse competitive con-
duct by large firms. One commentator has explained that
“[a]ggressive competitive conduct by a monopolist, which is beneficial
to consumers, and aggressive exclusionary conduct by a monopolist,
which is deleterious to consumers, look alike.”® Viewed from differ-
ent perspectives, the same conduct by a monopolist can appear either
to benefit or to harm consumers. For example, the federal govern-
ment, nineteen states, and the District of Columbia are currently al-
leging that the Microsoft Corporation violated Section 2 by, among
other things, integrating its Internet browser into its Windows operat-
ing system.” The District Court for the District of Columbia recently
concluded that such conduct hurts consumers by making competing
browsers less available.? However, Microsoft has repeatedly argued
that the integration of its browser into Windows constitutes a techni-
cal advance that benefits consumers.?

3 A recent New York Times opinion column asked: “When does the legitimate at-
tempt to capitalize on victory in a competitive race become an illegal abuse of market
power? So far, nobody has laid down the ground rules.” Paul Krugman, Master of the
Game, N.Y. Times, Jan. 16, 2000, § 4 (Week in Review), at 17.

4 Stanley D. Robinson, Recent Antitrust Developments—1979, 34 Rec. Ass’n B. City
N.Y. 671, 671 (1979) (discussing cases in late 1970s and development of meaning of
monopolization).

5 See infra notes 130-95 and accompanying text (describing courts® confusing Section 2
standards).

6 Roger D. Blair & Amanda K. Esquibel, Some Remarks on Monopoly Leveraging, 40
Antitrust Bull. 371, 372 (1995).

7 See United States v. Microsoft Corp. (Microsoft 1II), 84 F. Supp. 2d 9 (D.D.C. 1999)
(findings of fact), 87 F. Supp. 2d 30 (D.D.C.) (coaclusions of law), 97 F. Supp. 2d 59
(D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W. 3111 (U.S. July 26,
2000) (No. 00-139); see also Complaint at *19, Microsoft III (No. Civ.A.98-1232), available
in 1998 Exfra Lexis 89 (stating that Microsoft's actions “deter innovation, exclude competi-
tion, and rob customers of their right to choose among competing alternatives™).

8 In Microsoft III, Judge Thomas Penfield Jackson concluded that Microsoft’s conduct
“harmed consumers in ways that are immediate and easily discernible.” Microsoft 111, 84
F. Supp. 2d at 111 (findings of fact).

9 See, e.g., Letter from Bill Gates to Customers, Partners, and Sharcholders of
Microsoft, reprinted in Wall St. J., Nov. 8, 1999, at A13 (“At the heart of this case is
whether a successful American company can continue to improve its products for the ben-
efit of consumers. This is precisely what Microsoft did by developing new versions of the
Windows operating system with built-in support for the Internet.”). Commenting on the
decision by the district court, a Microsoft spokesman recently argued that “[tjhe judge
indicates that including technology at no extra cost is somehow anticompetitive. Yet the
marketplace has clearly demonstrated that this is not the case.” John R. Wilke et al., The
Row Ahead: Microsoft Judge Faces Demands of Market and of Monopoly Law, Wall St.
1., Apr. 4, 2000, at Al.
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One observer has concluded that “the Microsoft dispute will de-
fine Washington’s attitude toward monopolies in the twenty-first cen-
tury in much the same way that the Standard Oil case did at the
beginning of [the twentieth].”1° Indeed, the federal courts are now at
a critical juncture in their approach to Section 2 standards. Current
economic conditions pose an enormous risk to courts attempting to
regulate high-technology monopolies. Technological advances have
been responsible for the surge in productivity that has caused a “once-
in-a-generation shift in inflation expectations” in the 1990s.11 Some
economists believe that “computers and the Internet are generating
the long-term efficiencies that in the past came with the spread of rail-
roads, the invention of electricity and the proliferation of cars and
trucks.”?2 It is clear that monopolists such as Microsoft have helped
to promote technological advances in such industries. Thus, undue
regulation of these firms could put in jeopardy many of the economic
achievements of the late twentieth century. However, these compa-
nies also may put future innovation at risk, because, in today’s high-
technology economy, they can more easily achieve and retain control
over essential gateways to particular markets.1> Microsoft already
holds such dominance over computer operating systems.' Amazon
and Yahoo! dominate the Internet business, and AT&T and America
Online (together with its recently announced merger partner, Time
Warner (AOL-Time Warner)) are vying for control over the broad-
band networks which consumers must access for high-speed Internet
connections.’> The current case against Microsoft signals the govern-

10 John Cassidy, Rich Man, Richer Man, The New Yorker, May 11, 1998, at 98; sce also
Beltway on Top, Wall St. J., June 9, 2000, at A18 (“This has become a case not only about
Microsoft, but about the future of antitrust.”).

11 David Wessel, Muddied Waters: New Inflation Report Makes Fed’s Debate over
Rates Tougher, Wall St. J., June 17, 1999, at Al.

12 T ouis Uchitelle, Big Increases in Productivity by Workers, N.Y. Times, Nov. 13,
1999, at C1.

13 As one commentator recently pointed out, “[ijn the New Economy, monopoly is
becoming the rule, not the eXxception.” Alan Murray, Changing Code: For Policy Makers,
Microsoft Suggests Need to Recast Models, Wall St. J., June 9, 2000, at Al.

14 Microsoft controls over 90% of the market for computer operating systems. See
Thomas A. Piraino, Jr., An Antitrust Remedy for Monopoly Leveraging by Electronic
Networks, 93 Nw. U. L. Rev. 1, 8 (1998). Dominant firms are also the norm in other high-
technology markets. “Quicken has 80% of the financial-software market. Netscape once
boasted of having 90% of the browser business. Intel still clings to 76% the [sic]
microprocessor business. America Online, Lotus Notes and Oracle all dominate their re-
spective markets.” Alan Reynolds, The Monopoly Myth, Wall St. J., Apr. 9, 1999, at A12,

15 As a commentator on the AOL-Time Warner merger recently pointed out, “[t]he
danger for the consumer comes when big companies control key economic bottlenecks,
and use them to garner extraordinary profits at the consumer’s expense.” Alan Murray, In
the New Economy, You’ve Got Scale, Wall St. J., Jan. 17, 2000, at Al. With its ownership
of Time Warner’s cable systems, AOL-Time Warner “will control the screen you see on
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ment’s determination not to allow such high-technology monopolies
to achieve a stranglehold over the critical gateways to the digitized
economy.

The federal courts’ challenge in the new century will be to de-
velop an effective means of determining when such monopolists’ con-
duct is beneficial or harmful. High-technology firms, antitrust
practitioners, and the public are all searching for an approach that will
deter monopoly conduct harmful to consumers without discouraging
firms from continuing to innovate in ways that benefit consumers.
This Article sets forth a new standard for Section 2 conduct that will
achieve such goals. Part I of the Article explains the economic effects
of monopolies that should guide the development of a new Section 2
standard. Part II summarizes the inconsistent Section 2 standards
adopted by the federal courts to date. Part III sets forth a proposed
approach to Section 2 that will distinguish more effectively between
beneficial and harmful monopolistic conduct. Part IV explains how
the approach would apply to specific types of monopolistic conduct.
Part V describes the types of remedies that the courts should adopt
under the proposed approach, and Part VI explains how the proposed
approach would resolve the government’s current Section 2 case
against Microsoft.

1
TreE EconoMic EFFecTs oF MONOPOLIES

The search for a new approach to Section 2 must begin with an
understanding of the economic effects of industrial concentration in
today’s economy. Monopoly power has been defined as *‘the power to
control prices or exclude competition.”16 The existence of monopoly
power “ordinarily may be inferred [when a defendant has] the pre-
dominant share of the market.”17 A market share in excess of seventy
percent has typically been deemed sufficient to support an inference
of monopoly power.}® Firms that hold such dominant positions in

your computer and your television set as you enter the digital world.” Id. Similarly, with
its purchase of the cable systems of TCI and Media One, AT&T has “essentially bet its
future on using its own cable systems as a high-speed Web channel into consumers’
homes.” Martin Peers et al.,, Media Blitzz AOL, Time Warner Leap Borders to Plan a
Mammoth Merger, Wall St. J., Jan. 11, 2000, at A1; see also Bob Davis & Gerald F. Seib,
Policing a Wildfire: Technology Will Test a Washington Culture Born in Industrial Age,
Wall St. J., May 1, 2000, at Al.

16 United States v. E.L. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956); see also
Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 272 (2d Cir. 1979).

17 United States v. Grinnell Corp., 384 U.S. 563, 571 (1966).

18 See E.L du Pont de Nemours, 351 U.S. at 379, 391 (inferring monopoly power from
75% market share); Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 931 (Sth
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their markets have a unique ability to affect competition in both bene-
ficial and harmful ways.

A. Harmful Effects of Monopolies

From the days of early English common law, monopolies have
been considered harmful because they raise prices, reduce output and
eliminate diversity of choice.!® Modern economists emphasize that
monopolies misallocate and waste economic resources.?’ Since mo-
nopolists can price products in excess of the level that would prevail in
a competitive market, they are able to bring about a transfer of wealth
from consumers to themselves.2! Furthermore, a “deadweight loss”
occurs in monopoly markets because a monopolist has the ability uni-
laterally to reduce output in order to increase prices.2?2 Since the mo-
nopolist makes no profit on the output it does not produce, a portion
of the wealth taken away from consumers is not transferred to the
monopolist, but is simply “lost.”2

Economists have identified “rent-seeking” as another adverse ef-
fect of monopolies.?4 Firms are willing to spend a certain amount of
resources to obtain, maintain, or expand a monopoly. A large amount

Cir. 1977) (noting that 71% to 76% market share supports inference); United States v.
Aluminum Co. of Am., 148 F.2d 416, 424 (2d Cir. 1945) (stating that 90% market share
supports inference); Illinois ex rel. Hartigan v. Panhandle E. Pipe Line Co., 730 F. Supp.
826, 902 (C.D. IIL 1990) (observing that for market shares over 70%, “courts have simply
inferred the existence of monopoly power without specifically examining . . . control over
prices [or] competition”).

19 In Darcy v. Allin, 77 Eng. Rep. 1260 (K.B. 1603), which involved the monopolization
of the playing card market, Lord Coke concluded that the vices of monopoly were that:
[First,] the price of the . . . commodity will be raised, for he who has the sole

selling of any commodity, may and will make the price as he pleases . ...
[Second,] the [quality of the] commodity is not so good and merchantable as it
was before: for [he who has] the sole trade, regards only his private benefit,
and not the common wealth[; and

Third,] [i]t tends to the impoverishment of [those] who before, by the labour of
their hands in their art or trade, had maintained themselves and their families,
who now will of necessity be constrained to live in idleness and beggary . ...

Id. at 1263.

20 See Herbert Hovenkamp, Antitrust’s Protected Classes, 88 Mich. L. Rev. 1, 6 (1989)
(describing wealth transfer from consumers to monopolists and traditional “deadweight
loss” from monopoly).

21 See id.

2 See id.

23 See id. at 14 (describing “wealth that is taken away from consumers but which is not
given to the monopolist”). Some economists argue that society as a whole is not harmed
by the mere transfer of wealth from consumers to monopolists, because there is no effi-
ciency loss. The only loss to society occurs from the deadweight loss, which eliminates
wealth that would otherwise be generated if resources were allocated more efficiently. See
id. at 14.

24 See id. at 15.
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of such rent-seeking is inefficient and represents a wasted resource.?s
For example, the costs incurred by a monopolist in coercing its cus-
tomers to purchase a less desirable product “tied” to a monopoly
product generate no efficiency gains.26 Similarly, a monopolist’s costs
in forcing customers not to purchase competing products from other
firms represent a net economic loss to society.?”

Many antitrust commentators believe that monopolists have less
incentive to engage in innovative product development than firms
which lack such market power. Judge Learned Hand emphasized in
United States v. Aluminum Co. of America (Alcoa)?® that monopoly
“deadens initiative, discourages thrift and depresses energy; . . . [and]
that the spur of constant stress is necessary to counteract an inevitable
disposition to let well enough alone.”?® Some economic studies have
indicated that monopolists engage in less research and development
than firms in competitive markets and that new products are devel-
oped more efficiently by smaller firms.?® Many economists have con-
cluded that competition in innovation is more critical to long-term
economic efficiency than is price competition.?! Continuous innova-
tion expands output, reduces prices, improves quality and productiv-
ity, and increases the range of goods available to consumers. Thus,
the adverse effect of monopolies on innovation should be of greatest
antitrust concern. For example, in the government’s current case
against Microsoft, the critical issue is not monopoly pricing (for
Microsoft has foregone price increases in order to maintain its monop-

25 See id. at 16 (describing how monopolists “spend at least part of their anticipated
monopoly returns in the enterprise of creating or retaining the monopoly itself™).

26 See infra notes 148-80 and accompanying text (describing judicial approach to tying
arrangements).

27 See infra notes 145-47 and accompanying text (describing courts’ approach to exclu-
sive dealing arrangements).

28 148 F.2d 416 (2d Cir. 1945).

29 1d. at 427.

30 See Douglas H. Ginsburg, Antitrust, Uncertainty, and Technological Innovation, 24
Antitrust Bull. 635, 649 (1979) (“Studies have indicated . . . that small firms are more
efficient than larger ones in conducting research.”); Mark Green, Have the Antitrust Laws
Promised Too Much and Accomplished Too Little? Answer: Yes, 46 Antitrust LJ. 752,
755 (1977) (“The best studies of size and innovation demonstrate that moderate sized firms
are the most innovative—not our largest firms who like to coast with a comfortable status
quo.”).

31 The economist Joseph Schumpeter concluded that price competition

is not that kind of competition which counts but the competition from the new
commodity, the new technology, the new source of supply, the new type of
organization . . .—competition which commands a decisive cost or quality ad-
vantage and which strikes not at the margins of the profits and the outputs of
the existing firms but at their foundations and their very lives.

Joseph A. Schumpeter, Capitalism, Socialism and Democracy 84 (3d ed. 1950).
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oly power in computer operating systems),?2 but the extent to which
Microsoft has used such power to stifle innovation in operating sys-
tems and their related applications.33

B. Beneficial Effects of Monopolies

The federal courts have found it difficult to regulate monopolies
because monopolies can have beneficial as well as adverse economic
effects. Some markets, in fact, owe their very existence to the efficien-
cies made possible by monopolies. This is particularly true in “net-
work” industries. A network includes any system “that structures and
facilitates the exchange of information, money, goods, or services
among individuals or firms.”34 Examples include computer operating
systems, stock exchanges, real estate multiple listing services, and
ATM and credit card networks.3*> When a single network dominates a
market, it can establish uniform standards of interchange to be fol-
lowed by all members of the network. Thus, a monopoly network can
ensure that all users are able to “plug in” and use the network’s ser-
vices in the same manner. As one commentator has pointed out, “the
optimal number of ‘Internets’ in a free market economy is one.”36

Monopolies do not always cause consumer prices to increase. In
some cases, monopolies actually make price reductions more likely.
When economies of scale are high, monopolists can reduce their costs
as their output expands.?” Some studies have demonstrated that in-
creases in firm size are associated with reductions both in unit cost

32 See United States v. Microsoft Corp. (Microsoft III), 84 F. Supp. 2d 9, 110-11
(D.D.C. 1999) (findings of fact) (“The inclusion of Internet Explorer with Windows at no
separate charge . . . reduced the cost to the public. . . . These actions thus contributed to
improving the quality of Web browsing software, lowering its cost, and increasing its availa-
bility, thereby benefiting consumers.”), 87 F. Supp. 2d 30 (D.D.C.) (conclusions of law), 97
F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W, 3111
(U.S. July 26, 2000) (No. 00-139).

33 See Steve Lohr, Open Windows: The New Math of Monopoly, N.Y. Times, Apr. 9,
2000, § 4 (Week in Review), at 1 (“[IJnnovation, much more than price, is what the
Microsoft case is about.”) (quoting Daniel Rubinfeld, chief economist of Department of
Justice’s Antitrust Division until 1998).

34 William H. Pratt et al., Refusals to Deal in the Context of Network Joint Ventures,
52 Bus. Law. 531, 533 (1997).

35 See Piraino, supra note 14, at 1.

36 Mark A. Lemley, Antitrust and the Internet Standardization Problem, 28 Conn. L.
Rev. 1041, 1045 (1996).

37 See Lawrence A. Sullivan, Monopolization: Corporate Strategy, the IBM Cases, and
the Transformation of the Law, 60 Tex. L. Rev. 587, 616 (1982) (pointing out that leading
firm’s costs may “decrease significantly faster than the costs of others in the industry as it
increases its total output”).
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and in price.3® Thus an aggressive enforcement policy against monop-
olies could have the perverse effect of raising production costs and,
consequently, consumer prices.

Some economists have argued that the excess returns generated
by monopolies promote innovation. Joseph Schumpeter believed that
the potential for superior returns gives firms an incentive to develop
new products in their quest for monopoly power; furthermore, the
fear of losing such power guarantees that firms will continue to engage
in innovation even after they have achieved a monopoly. The incen-
tives to obtain and retain monopoly power, Schumpeter argued, more
than offset the social cost of the higher prices that monopolists can
charge® The quest for monopoly power has a particularly beneficial
effect in “winner-take-all” high-technology industries, in which the
first company to commercialize an innovation often obtains the great-
est market share. As one commentator explained recently, “[I]ike
purchasers of lottery tickets, companies seem even more eager to
compete when they know the winner will take all. Instead of compet-
ing on price, they compete by innovating, and trying to leapfrog old
technologies.”#® Other commentators have pointed out that the pro-
cess of innovation includes the entire range of activities from the ini-
tial generation of an idea by an inventor through its ultimate
commercialization.#! That process often requires long-term capital in-
vestments that can be made only by monopolists who have the pricing
power to obtain higher financial returns.

38 See Harold Demsetz, The Trust Upon Which Antitrust Stands, 46 Antitrust L.J. 818,
821 (1977) (“My studies indicate that large firms in concentrated industries have lower cost
than medium and small firms in those industries . . . .").

39 See Schumpeter, supra note 31, at 81-106 (discussing process of creative destruction
as well as monopolistic practices); see also United States v. Microsoft Corp. (Microsoft
IIT), 84 F. Supp. 2d 9, 26 (D.D.C. 1999) (findings of fact) (“[A]lthough Microsoft could
significantly restrict its investment in innovation and still not face a viable altemative to
Windows for several years, it can push the emergence of competition even farther into the
future by continuing to innovate aggressively.”), 87 F. Supp. 2d 30 (D.D.C.) (conclusions of
law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W.
3111 (U.S. July 26, 2000) (No. 00-139); William J. Kolasky, Jr. & William F. Adkinson, Jr.,
Single Firm Conduct: Who’s Big? What’s Bad?, Presentation Before the American Bar
Association Section of Antitrust Law 30 (Apr. 15, 1999) (on file with author) (“If the
ultimate market outcome is likely to be a monopoly of the surviving firm, with the oppor-
tunity to earn substantial rents, competition among firms to be the survivor will be
intense.”).

40 See Murray, supra note 13, at Al,

41 See, e.g., Ginsburg, supra note 30, at 647 (“The process of innovation . . . may em-
brace a range of activities from the generation of an idea by an inventor to its subsequent
commercialization by an entrepreneur.”).
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Many commentators have asserted that monopoly power is sim-
ply a reflection of a firm’s ability to meet consumer demand.*? Firms
will gain market share at the expense of their rivals, and they will dis-
courage new entry, if they offer “a good product at a price that other
firms are unable to beat.”#3 There is, in fact, a body of empirical work
suggesting that industrial concentration occurs because of large firms’
superior efficiency.#* Robert Bork has stated that “any size a com-
pany achieves by internal growth is the most efficient size for that
company . . .. If consumers choose to purchase more from one com-
pany than from its rivals, that firm is, precisely to that degree, the
most efficient in the market.”#5 Judge Easterbrook has pointed out
that “[t]he more successful a firm is at reducing the cost of its product
or making that product more attractive to consumers, the more it sells.
In the end a very successful firm will wind up with the whole mar-
ket.”#¢ Ford Motor Company’s success in the early twentieth century
is a good example of this effect. Ford’s market share expanded be-
cause it was able to reduce the price of the Model T to a point where
it became a “mass consumer object.”#? The price of the car fell from
$950 in 1910 to $360 in 1916. By 1924, the cost of a Model T had
fallen to $290, and a farmer could buy the car for less than the cost of
a good team of horses. As a result, Ford ultimately achieved a ninety-
six percent share of the relevant automobile market.48

C. The Persistence of Monopoly Power

In adopting a new Section 2 standard, the courts must take into
account the extent to which monopolies are likely to persist after they
have been achieved. If monopolies were relatively transitory, the

42 See, e.g., John G. McGee, Why Not “Deregulation” for Antitrust?, 46 Antitrust L.J.
7717, 785 (1977) (“Antitrust’s threat to consumers is greatest precisely when the superiority
of performance is greatest . . . . Superior firms are being ‘turned on when they win.”).

43 Id.

44 See Yale Brozen, Concentration and Structural and Market Disequilibria, 16 Anti-
trust Bull. 241, 248 (1971) (“Concentrated industries are concentrated because that, appar-
ently, is the efficient way to organize those industries.”); Harold Demestz, Industry
Structure, Market Rivalry, and Public Policy, 16 J.L. & Econ. 1, 7 (1973) (arguing that large
firms in concentrated industries “seem better able to produce at lower cost than their
competitors™).

45 Robert H. Bork, Antitrust and the Theory of Concentrated Markets, 46 Antitrust
L.J. 873, 878 (1977).

46 Frank H. Easterbrook, On Identifying Exclusionary Conduct, 61 Notre Dame L.
Rev. 972, 973 (1986).

41 Sir Peter Hall, Cities in Civilization 413 (1998).

48 See id.
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courts would not need to be concerned with Section 2 enforcement.+?
Competition in price and innovation occurs while firms are vying for
monopoly power, and as long as a firm feels that its market power can
be challenged, it will continue to seek efficiency gains even after it
achieves a monopoly.5® However, when a monopoly is well en-
trenched, a firm may not feel compelled to continue to pursue effi-
ciency gains.5! Such firms are more likely to engage in the most
harmful monopolistic conduct, including raising prices, rent seeking,
deferral of innovation, and reductions of output that result in dead-
weight economic losses.

Most economists have concluded that the natural workings of the
market eventually will overcome monopolies. Joseph Schumpeter ar-
gued that capitalist markets are characterized by periodic “waves” as-
sociated with the rise of new technologies. Firms can acquire
monopoly power temporarily when they control a new technology at
the beginning of each wave, but ultimately their monopoly rents will
disappear as innovations diffuse more widely among other firms in the
market.52 Schumpeter termed this process, in which monopoly power
rises and falls, “creative destruction.”? More recent “chaos” and “en-
tropy” theories similarly emphasize that large organizations become
more resistant to change as they mature and thus are less able to re-
spond to new competitive pressures.>* Thus, monopoly power ulti-
mately may be self-defeating. Mature monopolists may price their
products at a level that yields the highest short-run profit but encour-
ages new enfry on a long-term basis.5* Such firms may also fail to
recognize new technologies in time to respond with their own product

49 As the Tenth Circuit stated in Reazin v. Blue Cross & Blue Shield of Kansas, Inc.,
899 F.2d 951, 968 (10th Cir. 1990), “[t]o be meaningful for antitrust purposes, [monopoly
power] must be durable.”

50 See 2 Phillip Areeda & Donald F. Turner, Antitrust Law § 505 (1978) (*The signifi-
cance of market power depends not only on its degree but also on its durability.”).

51 See Beltway on Top, supra note 10, at A18 (*“The only incentive to produce anything
is the possession of temporary monopoly power.”(emphasis added)).

52 See Hall, supra note 47, at 296-97 (describing “Schumpeterian™ explanation of pro-
cess in which “temporary monopoly rents” decline over time).

53 Schumpeter, supra note 31, at 83.

54 See Butler Shaffer, In Restraint of Trade: The Business Campaign Against Competi-
tion, 1918-1938, at 41-42 (describing how self-preservation becomes driving concern for
large institutions).

55 See Lawrence A. Sullivan, Economics and More Humanistic Disciplines: What Are
the Sources of Wisdom for Antitrust?, 125 U. Pa. L. Rev. 1214, 1225 (1977) (describing
prices that yield “the highest short run monopoly profit, but also do[ ] the most to attract
entry™).
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innovations.¢ A monopolist’s power is particularly threatened in to-
day’s economy, in which worldwide competition stemming from the
opening of new markets has accelerated technological change.5”

However, even if the market eventually will displace a monopoly,
the courts must be concerned with the length of the destructive pro-
cess. Consumer welfare can be harmed significantly during the period
in which a monopoly persists.5® Certain network industries now pose
special antitrust risks because of their ability to maintain their monop-
oly power for an extended period. Networks tend to vest a durable
form of monopoly power in their owners. Once a network standard
becomes accepted, it is difficult to convince consumers to take a
chance on moving to another network, even if it is technically
superior.>®

The monopoly advantages of networks are referred to as “net-
work externalities.”® Network externalities occur when the value of a

56 Thus, U.S. Steel’s market share fell from 62% in 1901 to 40% by 1920, and Interna-
tional Harvester’s share fell from 85% in 1902 to 64% in 1918. See Shaffer, supra note 54,
at 45.

57 See David Balto & Robert Pitofsky, Antitrust and High-Tech Industries: The New
Challenge, 43 Antitrust Bull. 583, 585 (1998) (“Industry leaders may have a relatively pre-
carious and temporary hold on large market shares when product generations are mea-
sured in only a few years and whole new industries can be created at any time.”); Thomas
L. Friedman, A Manifesto for the Fast World, N.Y. Times, Mar. 28, 1999, § 6 (Magazine),
at 40 (describing how globalization leads to integration of information technology). Sev-
eral antitrust commentators have pointed out that the marketplace can remedy the prob-
lem of monopoly more effectively than the judicial system. Harold Demsetz has stated
that “competition is considerably less prone to make mistakes in this disciplining process
than are the courts of the land.” Demsetz, supra note 38, at 820. Judge Easterbrook has
explained that “[a] practice once condemned is likely to stay condemned, no matter its
benefits. A monopolistic practice wrongly excused will eventually yield to competition,
though, as the monopolist’s higher prices attract rivalry.” Frank H. Easterbrook, The Lim-
its of Antitrust, 63 Tex. L. Rev. 1, 15 (1984).

58 As one commentator has pointed out, “[t]Jo say . . . that automobiles eventually
replaced horses is to ignore the impact to welfare of innovation delayed.” Willow A.
Sheremata, Barriers to Innovation: A Monopoly, Network Externalities. and the Speed of
Innovation, 42 Aantitrust Bull. 937, 963 (1997). U.S. Steel, for example, dominated the
American steel industry for more than 75 years. See Walter Adams & James W. Brock,
Areeda/Turner on Antitrust: A Hobson’s Choice, 41 Antitrust Bull. 735, 742-43 (1996).

59 See John E. Lopatka & William H. Page, Microsoft, Monopolization, and Network
Externalities: Some Uses and Abuses of Economic Theory in Antitrust Decision Making,
40 Antitrust Bull. 317, 336 (1995) (explaining how consumers can become “locked in” to
technologically inferior products); Sheremata, supra note 58, at 954 (“[T]here is every rea-
son to believe that consumers will get ‘locked into’ the first product that appears on a new
platform, even when the product is technologically inferior.”).

60 See, e.g., Sheremata, supra note 58, at 952 (“Direct network externalities exist when
the value of a good to any user is a function of network size.”). Some antitrust enforcers
and commentators have argued that, despite network externalities, the rapid change that
occurs in high-technology industries today is likely to displace network monopolies rather
quickly. Indeed, the Federal Trade Commission’s (FTC) proposed consent order in Intel
Corp., Trade Reg. Rep. (CCH) { 24,575 (Aug. 3, 1999), acknowledges that “[t]he computer
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product is positively correlated with the number of people who use
it.s Telephone and cable systems, computer networks, Internet access
services, and credit card and ATM systems all become more efficient
as they increase in size. Because the necessary infrastructure is al-
ready in place, the incremental cost of adding a new member is less
than the incremental benefit of having an additional user of the net-
work. As a network expands, its users can communicate with a
greater number of other users. A telephone system is more valuable if
it is connected to a larger number of telephones. An ATM system is
more attractive to consumers if several different charge cards can be
used at a single access point. Consumers subscribe to a dominant In-
ternet access provider such as AOL because they want to be able to
communicate with the widest range of other users.52 In the case of
credit card systems, “the more cardholders in the system, the more
attractive the system is to merchants . . .. [T]he more merchants in
the system, the more attractive the card is to cardholders.”63 Network
externalities are particularly potent in Internet markets, which link
thousands or millions of users. Companies such as eBay Inc. domi-
nate consumer markets on the Internet simply because they allow sell-
ers to reach the most buyers and buyers reach the most sellers:
“Business-to-business exchanges will tend to work in the same way,
with the largest player quickly becoming dominant.”64

A network allows its owner to develop common standards for
communication among its members.> Once established, network
standards become so pervasive that they are very difficult to dislodge.

industry is characterized by short, dynamic product cycles, which are generally measured in
months.” Some commentators have claimed that network externalities can be surmounted
and that new systems may ultimately displace monopolies such as Microsoft’s or “cozxist
with them in equilibrium.” Lopatka & Page, supra note 59, at 349; see also, e.g,
Sheremata, supra note 58, at 962 (citing Lopatka & Page, supra note 59, at 321, 370).

61 See United States v. Microsoft Corp. (Microsoft 1II), 84 F. Supp. 2d 9, 20 (D.D.C.
1999) (findings of fact) (“A positive network effect is a phenomenon by which the attrac-
tiveness of a product increases with the number of people using it."), 87 F. Supp. 2d 30
(D.D.C.) (conclusions of law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition
for cert. filed, 69 U.S.L.W. 3111 (U.S. July 26, 2000) (No. 00-139); Mark A. Lemley &
David McGowan, Legal Implications of Network Economic Effects, 86 Cal. L. Rev. 481,
483 (1998); Sheremata, supra note 58, at 952.

62 See Murray, supra note 15, at A1 (“Network businesses often become more valuable
to their customers the bigger they get. Adolescents want AOL so they can chat with their
buddies.”). Treasury Secretary Lawrence Summers recently used the example of a fax ma-
chine to describe network externalities: “If there is only one, ‘it is best used as a doorstop.’
But if there are 100,000, ‘that is 10 billion possible connections.’” Murray, supra note 13,
at Al.

63 National Bancard Corp. v. VISA U.S.A., Inc., 596 F. Supp. 1231, 1260 (8.D. Fla.
1984), aff’d, 779 F.2d 592 (11th Cir. 1986).

64 See Murray, supra note 13, at AS.

65 See supra notes 34-36 and accompanying text (describing how networks operate).
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Such standards create a “winner-take-all” effect.6¢ Indeed, because of
the standardization effect, many networks in high-technology markets
constitute “natural monopolies.”s” In their markets, it is not feasible
for more than one network to operate effectively. The tendency of
network markets to coalesce around a single standard is often referred
to as the “tipping” effect.®8 Once a particular standard gains enough
acceptance to be perceived by most consumers as the ultimate techno-
logical winner, the market “tips” and consumers migrate to that stan-
dard en masse.®® In the video recording market, the VHS format
achieved such an advantage over the Beta format,”’® and in computer
operating systems, Microsoft prevailed over IBM, Apple Computer,
and Novell.”?

Networks also benefit from indirect externalities, which occur
when complementary products are used in connection with a network.
This effect is apparent in the market for computer operating systems.
With over ninety percent of the computer operating system market,’2
Microsoft has an installed base which encourages independent

66 See Lohr, supra note 33, § 4, at 1 (observing that network markets “tend to naturally
evolve toward one or two dominant companies (think Cisco in routers for Internet data
and eBay in online auctions). They control the technology standards in their markets.”).

67 “In industries characterized by networks, even monopoly is seen by some observers
as inevitable and merely an accommodation to consumer demand for a compatible techni-
cal standard.” Balto & Pitofsky, supra note 57, at 604.

68 See Sheremata, supra note 58, at 958.

69 See id. (describing how “[o]ne standard eventually dominates” in network markets);
Paul Krugman, Rights of Bill, N.Y. Times, Apr. 9, 2000, § 4 (Week in Review), at 17
(“High-tech competition naturally and necessarily looks like a series of winner-take-all
tournaments, in which ‘all’ means a temporary monopoly that lasts until something dra-
matically better comes along.”).

70 See Sheremata, supra note 58, at 958 (pointing out that “VHS dominated Beta
formats™).

71 See Robert Prentice, Vaporware: Imaginary High-Tech Products and Real Antitrust
Liability in a Post-Chicago World, 57 Ohio St. L.J. 1163, 1229 n.270 (1996). The tipping
effect is particularly strong in Internet markets. The Internet has been referred to as a
“land grab,” in which the first dominant player in a particular market “walks off with most
of the booty.” Bernard Wysocki Jr., No. 1 Can Be Runaway Even in a Tight Race, Wall St.
J., June 28, 1999, at Al. As one commentator has pointed out, “[i]t’s all about being the
lead player, and success breeds success. . . . This process is self-reinforcing, so the strong
get stronger.” Id. (comments of Robert H. Frank). Furthermore, the number one player
in Internet markets often reaps the greatest stock market valuations, giving it an advantage
over its competitors in pursuing acquisitions to consolidate its market power. Id. Some
consultants refer to the competitive difficulties of secondary players in Internet markets as
“the plight of the silver medalist.” Id.

72 See United States v. Microsoft Corp. (Microsoft I1I), 84 F. Supp. 2d 9, 19 (D.D.C.
1999) (findings of fact) (stating that:

Every year for the last decade, Microsoft’s share of the . .. market for Intel-
compatible PC operating systems has stood above ninety percent. For the last
couple of years, the figure has been at least ninety-five percent, and analysts
project that the share will climb even higher over the next few years.),

Imaged with the Permission of N.Y.U. Law Review



October 2000] MONOPOLISTS’ ILLEGAL CONDUCT 823

software vendors to write compatible programs for applications such
as databases, games, spreadsheets, word processing, electronic mail,
and Internet browsers.” Programmers do not want to spend a lot of
time and money developing applications for operating systems that do
not have a large installed base, because demand for such applications
is low. Thus, Windows users are unlikely to switch to other systems,
pot simply because they would have to invest the time to learn a new
program, but also because Windows allows them to choose from
among a much larger number of compatible applications.? Since the
“switching costs” for consumers in network markets are so high, they
are, in a very real sense, “locked in” to their current network. The
result is a “positive feedback” process in which more and more appli-
cations are written for a dominant operating system such as Win-
dows.”> Consumers are then even more attracted to the system
because of its compatibility with so many applications. “This, in turn,
encourages more developers to write programs, which attracts more
customers, and so on.”76

87 F. Supp. 2d 30 (D.D.C.) (conclusions of law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final
judgment), petition for cert. filed, 69 U.S.L.W. 3111 (U.S. July 26, 2000) (No. (0-139).

73 See United States v. Microsoft Corp. (Microsoft II), 147 F.3d 935, 938 (D.C. Cir.
1998) (reversing grant of preliminary injunction prohibiting Microsoft from requiring com-
puter manufacturers to license its Internet browser as well as its operating system).

74 An established network standard also has an advantage over new standards because
consumers expect the established standard to continue to prevail. They are therefore re-
luctant to invest the time and financial resources necessary to switch to a different stan-
dard. See Lemley, supra note 36, at 1050-51.

75 As the Department of Justice pointed out in Microsoft 11, “the durability of
Microsoft’s monopoly is in large measure due to network effects that cause users to de-
mand a ubiquitous operating system and that induce applications developers to write for
that platform.” Memorandum of the United States in Support of Motion for Preliminary
Injunction at *145, Microsoft III (No. Civ.A.98-1232), available in 1998 Extra Lexis 92.

76 Piraino, supra note 14, at 17 (internal quotation marks omitted); see also Micresoft
III, 84 F. Supp. 2d at 20 (findings of fact) (stating that:

The main reason that demand for Windows experiences positive network ef-
fects, however, is that the size of Windows’ installed base impels [independent
software vendors] to write applications first and foremost to Windows, thereby
ensuring a large body of applications from which consumers can choose. The
large body of applications thus reinforces demand for Windows, augmenting
Microsoft’s dominant position and thereby perpetuating [independent
software vendors’] incentives to write applications principally for Windows.).
Other network operators are attempting to create their own applications barriers to entry.
Palm Inc., for example, is trying to turn the Palm hand-held computer “into the standard
for all hand-held devices, much as Microsoft’s operating system became a standard partly
because so many developers created applications for it.” Pui-Wing Tam, Army of Pro-
grammers Helps Palm Keep Its Edge, Wall St. J., June 1, 2000, at B1.
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D. Monopoly Leveraging

Monopoly leveraging occurs when a firm is able to extend its
market power from the monopolized market to a related market. A
monopolist may, for example, “tie” the purchase of a secondary prod-
uct (the tied product) to a monopolized product (the tying product).??
By requiring customers to purchase both products, the monopolist can
extend its market power from the tying to the tied product market.
Consider a computer operating system such as Windows that serves
several different applications markets. By tying certain of its own ap-
plications into Windows, Microsoft can ensure that customers do not
purchase competing applications. Thus, in its current antitrust suit
against the company, the government has claimed that Microsoft has
integrated its Internet browser into Windows in order to leverage its
monopoly in operating systems into the market for Internet brows-
ers.”® A monopolist can also engage in monopoly leveraging by deny-
ing its competitors access to a resource essential to effective
competition in a related market. Such monopoly leveraging occurs
frequently in network markets. When a network holds monopoly
power, potential users often cannot compete in a related market with-
out access to the network. Various applications programs, for exam-
ple, cannot operate without access to the Windows operating system.
Since Microsoft dominates the computer operating system market,” it
can exclude its competitors from the applications markets, and extend
its own monopoly power into those markets, simply by refusing to
grant competitors access to Windows.

E. A Judicial Standard That Accounts for Monopolies’
Economic Effects

The requisite principles for a new Section 2 standard emerge
from a consideration of monopolies’ economic effects. Because mo-
nopolies are often achieved for efficiency reasons, they should not be
deemed illegal on their face.80 To punish a firm simply because it has

77 For a discussion of tying arrangements, see infra notes 148-61 and accompanying
text.

78 See infra notes 173-75 and accompanying text.

79 “A computer operating system is the basic program that controls the operations of a
personal computer and coordinates the interaction between the computer’s memory and
attached devices such as the keyboard, display screens, disk drive, and printer.” Piraino,
supra note 14, at 8

80 See California Computer Prods., Inc. v. IBM Corp., 613 F.2d 727, 742 (9th Cir. 1979)
(“[IBM] was entitled to maintain its . . . dominant position in the market . . . through
‘business acumen’ . . . . Where the opportunity exists to increase or protect market share
profitably by offering equivalent or superior performance at a lower price, even a virtual
monopolist may do so.”); Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 281 (2d
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achieved a monopoly is to discourage superior business perform-
ance.®! Thus, the mere acquisition of monopoly power through ag-
gressive competition should not suffice for Section 2 liability.52 There
is nothing wrong with the intentional achievement of monopoly
power; what is wrong is the misuse of monopoly power to preclude
competition.83

Monopolists misuse their power when they take affirmative steps
to exclude competitors either from the monopolized market itself or
from a related market to which they are attempting to extend their
monopoly power. Many monopolists (such as those in network indus-
tries) already possess a durable form of market power, and they
should not be permitted to use that power to artificially extend the
period of their dominance.?* Monopolists also should not be allowed
to use their considerable leverage to extend their monopoly power
from one market to another. In such cases monopolists could acquire
dominance in a new market, not because of their superior efficiency,

Cir. 1979) (“[A] monopolist is permitted, and indeed encouraged, by [Section] 2 to com-
pete aggressively on the merits . . . ."); Telex Corp. v. IBM Corp., 510 F.2d 894, 927 (10th
Cir. 1975) (“[T]echnical attainments [by a monopolist] were not intended to be inhibited or
penalized by a construction of Section 2 of the Sherman Act to prohibit the adoption of
legal and ordinary marketing methods already used by others in the market .. ..").

81 See McGee, supra note 42, at 786 (stating that:

[T]he quest for superior performance requires, and merits, the incentive of
prospective gain. ... A rule of law that punishes such superiority, or demands
that those who are responsible cannot gain from it, will fatally blunt the incen-
tive to excel. . . . [It would instruct business people that] the safest course
would be to degrade service, convenience, and product; let costs rise; pull
punches; subsidize and pray for competitors; go soft; and shrink.).

8 No market is unlimited, and every business knows that by increasing its market share
it is excluding competitors from a portion of the market. “Thus, there is a built-in likeli-
hood that he who succeeds will have done something along the way which can, by hind-
sight, fairly be dubbed a conscious acquisition of power.” Maxwell M. Blecher & Consuelo
S. Woodhead, Bigness and Badness: A Review of the Requirement of “Deliberateness” in
Monopolization, 10 Sw. U. L. Rev. 121, 125 (1978).

8 Some commentators have argued, however, that persistent monopolies should be
precluded regardless of their conduct. See Phillip Areeda, Monopolization, Mergers, and
Markets: A Century Past and the Future, 75 Cal. L. Rev, 959, 961 (1987); Raymond A.
Noble, “No Fault” Monopolization: Requiem or Rebirth for Alcoa?, 17 New Eng. L. Rev.
7717, 799-800 (1982) (noting support for “no-fault” approach to regulating persistent mo-
nopolies); Donald F. Turner, Reflections on Antitrust and Related Economic Policies, in
Antitrust & Trade Regulation Annual 453, 457-58 (Robert B. Haynes ed., 1970) (“My con-
cern . . . is with the company whose monopoly position has been legitimately obtained, but
which seems likely to be invulnerable to effective competition for the foreseeable future
unless the company permits the entry and growth of competitors by deliberately holding
back.”); see also In re E.I. du Pont de Nemours & Co., 96 F.T.C. 653, 751 n.42 (1930) (“If a
monopoly results that proves impervious to competitive inroads and is unjustified by scale
economies or other efficiencies, antitrust action in this or some other forum may be war-
ranted, even in the absence of abusive conduct.”).

8 See supra notes 60-76 and accompanying text.

Imaged with the Permission of N.Y.U. Law Review



826 NEW YORK UNIVERSITY LAW REVIEW [Vol. 75:809

but simply by virtue of their pre-existing power. Hence the courts
should preclude monopolists from engaging in conduct whose sole
purpose is either to perpetuate their power in a current market or to
extend such power into a new market. If monopolists were precluded
from such conduct, they would remain subject to the market forces
that would guarantee their continued efficiency. The threat of losing
power in the monopolized market would constrain monopolists from
unduly raising prices and would give them a continuing incentive to
engage in innovation in order to stay a step ahead of potential com-
petitors. In related markets, monopolists would be forced to acquire
market share through the same superior business practices that caused
their success in the monopolized market.

Unfortunately, the federal courts have not yet been able to artic-
ulate such an approach to Section 2 conduct. Part II describes the
confusing and inconsistent standards adopted by the courts since the
passage of the Sherman Act in 1890.

I
THE CoURTs’ FAILURE TO DEVELOP AN EFFECTIVE
SECTION 2 STANDARD

A. Sources of the Courts’ Difficulty

The federal courts’ difficulty in distinguishing between legitimate
and illegal Section 2 conduct reflects Americans’ ambivalence toward
industrial concentration.? A debate has been ongoing since the coun-
try’s formation between those who, like Thomas Jefferson, have mis-
trusted large institutions and preferred a nation of small independent
entrepreneurs (the Jeffersonians), and those who, like Alexander
Hamilton, have believed that centralized organizations can most effec-
tively solve society’s problems (the Hamiltonians).86

The Sherman Act represented a compromise between the
Hamiltonian and Jeffersonian views. In passing the Act,87 Congress
subscribed to the Hamiltonian notion that a national policy was neces-
sary to regulate the trade practices of the trusts that had come to dom-
inate the oil, meatpacking, cotton, and tobacco industries in the latter

85 See Sullivan, supra note 37, at 587 (“[Americans] may admire the solidity and oft-
proclaimed efficiency of the great corporations, yet they distrust the corporations’ power
and sometimes suspect their intentions.”).

8 See Stanley Elkins & Eric McKitrick, The Age of Federalism 18-29 (1993); Forrest
McDonald, The Presidency of Thomas Jefferson 18-21 (1976).

87 Sherman Antitrust Act, ch. 647, 26 Stat. 209 (1890) (codified as amended at 15
U.S.C. §§ 1-7 (1994)).
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part of the nineteenth century.®® The objective of the Act, however,
was to preserve a Jeffersonian society in which small entrepreneurs
would be able to compete free of undue restrictions from such trusts.8?

The Sherman Act encouraged firms to compete aggressively by
lowering prices, developing new products, and expanding output. The
federal courts soon discovered how difficult it would be to determine
when vigorous competition by a monopolist benefits or harms con-
sumers. On one hand, monopolists had the power to prevent innova-
tive new firms from entering the relevant market. On the other hand,
many monopolists were already providing consumers with a broad
range of products at low prices. The courts thus became understanda-
bly reluctant to censure aggressive competitors.?® They recognized
that overly zealous Section 2 enforcement could deter firms from en-
gaging in the types of conduct that the antitrust laws were designed to
encourage. As Judge Hand explained in United States v. Aluminum
Co. of America (Alcoa),’* “[t]he successful competitor, having been
urged to compete, must not be turned upon when he wins.”%2

In order to avoid unfairly penalizing successful firms, the courts
developed a synthesis between the Hamiltonian and Jeffersonian
views. They accepted the argument that economic size itself is not evil
and, in fact, may benefit consumers by promoting efficiency. How-
ever, like the Jeffersonians, the courts insisted on preserving a system
of competition in which smaller firms have a fair opportunity to com-
pete. Thus, the synthesis: Firms should not be precluded from ob-

8 See Walter Adams & James W. Brock, The Sherman Act and the Economic Power
Problem, 35 Antitrust Bull. 25, 26-28 & 26 n.3 (1990).

89 See, e.g., Sullivan, supra note 37, at 5838 (“Antitrust law proceeds on the assumption
that by imposing limited constraints on market conduct and structure, the economy can be
maintained as a self-regulating mechanism that limits corporate power in the public
interest.”).

90 QOne commentator has described the courts’ dilemma as follows:

[TThe recurring risk [is] that antitrust weapons will be used—perhaps inadver-
tently, perhaps intentionaily—to curb efficiency in the name of “competitive
equality.” When this happens, less efficient competitors may be better off, but
costs and consumer welfare suffer. We depend on the wisdom of the courts,
and the discretion of the public prosecutors, to assure that it does not happen
too often. Nowhere is this risk greater than in the monopoly area—for here,
by definition, government enforcers and judges are dealing with proven mar-
ket success.
Donald I. Baker, Government Enforcement of Section Twwo, 61 Notre Dame L. Rev. 898,
927 (1986).

51 148 F.2d 416 (2d Cir. 1945).

92 1d. at 430. Similarly, “Justice Holmes used to say that the theory of the [Sherman]
act was that you must compete, but no one would be allowed to win the competition.”
Francis Biddle, In Brief Authority 275 (1962).
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taining monopoly power, but they should be prevented from abusing
such power by unduly excluding competitors from their markets.?3
This synthesis, however, did not completely resolve the
Hamiltonian/Jeffersonian tension. The courts remain divided over the
type of conduct necessary to prove illegal monopolization. Indeed,
the definition of acceptable Section 2 conduct has changed throughout
the twentieth century in accordance with prevailing political currents.

B. The History of Section 2 Enforcement

In more than a hundred years of Section 2 litigation, the federal
courts have been unable to distinguish anticompetitive from efficient
conduct effectively. As commentators have explained,

There is a genuine dilemma here. We urge everyone to try his

dammnedest to get to the top of the heap, but we do not genuinely

want anyone to actually make it. Consequently, when someone
does make it we find the courts speaking out of both sides of their
mouths.?*

As a result of the courts’ confusing standards, large firms have
little guidance on how to comply with Section 2. The current ap-
proach also unnecessarily complicates and delays Section 2 trials.%s
Cases brought by the government seem to take on a life of their own,
often spanning the terms of several administrations and of different
management teams at defendant companies.?

The history of Section 2 enforcement can be divided into three
distinct “waves,” each characterized by a different propensity to infer
illegal Section 2 conduct.?” In Wave I, which included the cases
against the great trusts, beginning in 1904 with Northern Securities Co.
v. United States®® and ending in 1920 with United States v. United
States Steel Co.,” the courts established the principle that mere pos-
session of monopoly power is not sufficient for a Section 2 violation

93 For a discussion of the cases in which these principles were established, see infra
notes 97-180 and accompanying text.

94 Blecher & Woodhead, supra note 82, at 129.

95 The National Commission for the Review of Antitrust Laws, convened in June, 1978,
asserted that “unclear and somewhat confused [Section 2] standards are an important con-
tributing factor to unnecessary delay and ineffective remedies in antitrust litigation.” Nat’l
Comm’n for the Review of Antitrust Laws and Procedures, Report to the President and
the Attorney General 143-44 (1979). One commentator has referred to the law on Section
2 conduct as a “black hole.” John J. Flynn, Monopolization Under the Sherman Act: The
Third Wave and Beyond, 26 Antitrust Bull. 1, 37 (1981).

9% See Baker, supra note 90, at 899.

97 See Sullivan, supra note 37, at 591-98 (describing three waves of antitrust enforce-
ment against monopolies).

98 193 U.S. 197 (1904).

99 251 U.S. 417 (1920).
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and that, in addition, a defendant must engage in certain predatory
conduct.1%® Wave II began in the late 1930s with the filing of the Al-
coa case'®! and ended in the early 1950s with United States v. United
Shoe Machinery Corp.192 Wave II was characterized by a more ag-
gressive form of antitrust enforcement that grew out of President
Roosevelt’s activist “New Deal” approach to government.1®3 During
Wave II the federal courts often inferred the requisite improper con-
duct from rather benign activity by monopolists. The courts focused
principally on the issue of the defendant’s monopoly power.®* Once
the defendant was found to possess such power, any conduct having
the purpose or effect of protecting or increasing that power was
deemed illegal. It was sufficient that a defendant evidenced a general
intent to attain or maintain its monopoly power, i.e., that it chose to
do the acts that led to the establishment or perpetuation of its monop-
oly.105 Commentators have pointed out that such a standard “is
hardly a requirement at all . . . . It is almost inconceivable that [a
monopolist] can possess [monopoly] power . . . without taking some
volitional act that may fairly be characterized as an exercise of its
power . .. .”106

One of the brightest of the New Deal judges was Learned Hand,
who in 1945 rendered his opinion in Alcoa.l®? By the 1940s, Alcoa
had become one of the most successful high-technology firms in
America. Aluminum was a relatively new metal that could only be
produced through a complex manufacturing process. Alcoa was able
to take advantage of economies of scale in aluminum manufacturing

100 See Standard Oil Co. v. United States, 221 U.S. 1, 62, 75-77 (1911) (finding that
Congress intended Sherman Act to prohibit improper conduct rather than mere possession
of monopoly power and that Standard Oil engaged in requisite improper conduct when it
used unfair methods, such as predatory pricing, to drive competitors out of market);
United States v. American Tobacco Co., 221 U.S. 106, 181-83 (1911) (focusing on defen-
dant’s wrongful conduct as basis for Section 2 violation).

101 See William E. Kovacic, Failed Expectations: The Troubled Past and Uncertain Fu-
ture of the Sherman Act as a Tool for Deconcentration, 74 Iowa L. Rev. 1105, 1112, 1116
(1989).

102 110 F. Supp. 295 (D. Mass. 1953), aff'd, 347 U.S. 521 (1954).

103 Some of Roosevelt’s economic advisers blamed the Depression on the domination of
Amerjcan industry by a small number of large corporations. See Kovacic, supra note 101,
at 1117. These advisers supported the appointment of federal judges and administrators
who held a Jeffersonian faith in “a world of small business, economic independence, and
government action to restore and preserve free competition.” Ellis W. Hawley, The New
Deal and the Problem of Monopoly: A Study in Economic Ambivalence 284 (1966).

104 See infra notes 107-13 and accompanying text.

105 See id.

105 Blecher & Woodhead, supra note 82, at 123.

107 United States v. Aluminum Co. of Am. (Alcoa), 148 F.2d 416 (2d Cir. 1945).
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by expanding its capacity continually.1®® The company maintained
low profit margins and delivered quality products to customers at low
prices. As a result, the company had acquired ninety percent of the
United States market for aluminum ingot. Judge Hand concluded that
such a market share was conclusive proof of Alcoa’s market power.109
However, Hand made it clear that his analysis could not end with a
finding of monopoly power:

It does not follow because ‘Alcoa’ had such a monopoly, that it ‘mo-

nopolized’ the ingot market . ... [M]Jonopoly may have been thrust

upon it. ... A single producer may be the survivor out of a group of

active competitors, merely by virtue of his superior skill, foresight

and industry . . . . [TThe Act does not mean to condemn the resul-

tant of those very forces which it is its prime object to foster . . . 110

Ironically, after so forcefully stating the need to protect aggres-
sive competitors from Section 2 liability, Judge Hand went on to find
Alcoa liable simply for engaging in vigorous competition. Hand
pointed out that Alcoa’s monopoly had not been thrust upon it. The
company had established its monopoly through voluntary actions,
principally by adding to its capacity as it anticipated new demand for
ingot.111

Judge Hand’s approach in Alcoa penalizes firms whose aggressive
competition benefits consumers. Any firm that drives its prices down
closer to its costs will grow at the expense of less efficient rivals. Such
a firm could be liable under Alcoa simply by continuing to expand to
meet demand for its lower-priced products.!12 Indeed, a firm may

108 Sece Baker, supra note 90, at 905.

109 See Alcoa, 148 F.2d at 424-26. Judge Hand also pointed out that it would be doubt-
ful whether a 60% market share would be sufficient to infer monopoly power and that
“certainly thirty-three percent is not [sufficient].” Id. at 424.

110 1d. at 429-30.

111 “[W]e can think of no more effective exclusion than progressively to embrace each
new opportunity as it opened, and to face every newcomer with new capacity already
geared into a great organization, having the advantage of experience, trade connections
and the elite of personnel.” Id. at 431. In finding a Section 2 violation, Hand also may
have been influenced by evidence of wrongful conduct by Alcoa. There was much evi-
dence in the lower court of Alcoa’s exclusive contracts with suppliers, unfair pricing, and
cartel-like activity with foreign aluminum manufacturers. See id. at 432-44; Thomas G.
Krattenmaker & Steven C. Salop, Anticompetitive Exclusion: Raising Rivals’ Cost to
Achieve Power over Price, 96 Yale L.J. 209, 227 (1986) (describing Alcoa’s “naked” exclu-
sionary agreements with suppliers). However, Judge Hand may have been constrained
from directly using such evidence because of the district court’s finding in Alcoa’s favor.
See Noble, supra note 83, at 801-02.

112 See Baker, supra note 90, at 905-06 (“Alcoa seemed to have done what we ask of a
competitor in a competitive market—keep prices and profits down, stimulate demaad, and
be there ready to meet that demand on reasonable terms.”); McGee, supra note 42, at 786
(“[Alny superior firm trying to drive price down to, or closer to, its own cost, runs head-on
into Alcoa . . ..”).
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only be able to claim that a monopoly was “thrust upon” it under the
Alcoa standard by shunning innovation, avoiding price reductions,
and otherwise maintaining a completely “inert” competitive posture.
As one commentator has pointed out, “Something is badly wrong if
law prefers that such a firm ossify or shrink; raise price or ration; or
otherwise somehow leave growing demand, perhaps and ultimately, to
be satisfied by other firms and other capacity that does not exist.”113

United States v. Grinnell Corp.,11* decided in 1966, represented a
transition between Waves II and ITI. Grinnell, a manufacturer of cen-
tral station alarm services, had acquired many of its major competitors
and had engaged in a series of geographic and product market alloca-
tion agreements.1’> The Supreme Court found little difficulty in infer-
ring a Section 2 violation from such conduct.1’¢ However, in dicta, the
Court set forth a standard that would be used extensively by defen-
dants to avoid liability in later Wave III cases. The Court stated that
Section 2 should only prohibit “the willful acquisition or maintenance
of . . . [monopoly] power as distinguished from growth or develop-
ment as a consequence of a superior product, business acumen, or his-
torical accident.”117 In Wave III, the courts struggled to develop
objective standards for determining whether, under the Grinnell stan-
dard, monopoly power resulted from improper willful conduct or from
legitimate business practices.

The third wave of Section 2 litigation began in 1969, with the gov-
ernment’s filing of its antitrust suit against IBM,*18 and it has contin-

113 McGee, supra note 42, at 781. Other Wave II cases followed Alcoa’s lead in finding
the requisite anticompetitive conduct from a monopolist’s general intent to maintain its
position in a market. See United States v. Griffith, 334 U.S. 100, 109 (1947) (finding Sec-
tion 2 violation when motion picture distributors pooled their buying power to obtain
lower rates and other preferential terms in their royalty agreements with motion picture
producers); United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 340-45 (D. Mass.
1953), aff’d, 347 U.S. 521 (1954) (finding Section 2 violation when manufacturer of shoz
machinery leased machines to customers rather than selling them). The problems with the
Alcoa line of cases are illustrated by contrasting Alcoa with United States v. E.I. du Pont
de Nemours & Co., 351 U.S. 377 (1956), in which the Supreme Court failed to find DuPont
liable for monopolizing the cellophane market. DuPont priced its products at a high level
and, as a result, enhanced demand for cellophane substitutes. DuPont convinced the Court
that the relevant market included all flexible packaging markets. Since DuPont controlled
less than 25% of that broad market, it was not deemed to be a monopolist. See id. at 403-
05. “The net result was that Alcoa was punished for low prices, low profits, and expansive-
ness, while DuPont escaped liability though it had monopolistically priced its premium
product.” Baker, supra note 90, at 906.

114 384 U.S. 563 (1966).

115 See id. at 566-70.

116 See id. at 570-71, 576.

117 1d. at 570-71.

118 See Kovacic, supra note 101, at 1119 (asserting that third “round of Sherman Act
deconcentration initiatives” began with Justice Department's suit against IBM).
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ued through the filing of the government’s current case against
Microsoft. In Wave III, the defendants generally were high-technol-
ogy companies in the computer hardware and software, photography,
telecommunications, and entertainment industries.’1® These compa-
nies were innovative producers of new products popular with consum-
ers. Thus, the courts were presented squarely with the issue of the
propriety of monopoly power achieved and maintained by efficient
business methods. During Wave III, the courts became more willing
to consider defendants’ arguments that their aggressive competition
promoted economic efficiency.’20 Unfortunately, however, the courts
have not been able to develop a consistent description of the type of
monopolistic conduct that should be permitted because of its benefi-
cial effect.

The government has been less active in prosecuting Section 2
cases in Wave III than in Waves I and II, and it has achieved a mixed
record in the cases it has chosen to pursue. In 1969, on the final day of
the Johnson Administration, the government filed a suit proposing
that IBM be broken up into several independent companies.!?! After
thirteen years of fruitless litigation, the government finally dismissed
the case in 1982.122 Deconcentration initiatives also occurred in the
Nixon and Ford Administrations against the petroleum!?* and break-
fast cereal'?® industries, the domestic tire manufacturers!?s and
AT&T. 126 Only in the AT&T case did the government achieve its
structural objectives. In 1982, the government and AT&T entered
into a consent decree under which the Bell operating companies were
divested from AT&T’s equipment supply and long-distance transmis-
sion businesses and were confined to providing local telephone ser-
vice.12” Following AT&T, the government did not bring any
significant monopoly cases until the Clinton Administration. How-

119 See infra notes 136-44, 153-56, 164-80 and accompanying text.

120 See infra notes 136-95 and accompanying text.

121 See Kovacic, supra note 101, at 1119.

122 See Baker, supra note 90, at 909-11 (describing procedural history of case between
1969 and 1982).

123 See In re Exxon Corp., 98 F.T.C. 453 (1981).

124 See In re Kellogg Co., 99 F.T.C. 8 (1982).

125 See United States v. Goodyear Tire & Rubber Co., and United States v. Firestone
Tire & Rubber Co., [1970-1979 Transfer Binder] Trade Reg. Rep. (CCH) { 45,073 (N.D.
Ohio 1973).

126 See United States v. AT&T Co., [1970-1979 Transfer Binder] Trade Reg. Rep. §
45,074 (D.D.C. 1974).

127 See United States v. AT&T Co., 552 F. Supp. 131, 140-42 (D.D.C. 1982), aff’d sub
nom. Maryland v. United States, 460 U.S. 1001 (1983). The goal of the divestiture was to
eliminate the Bell companies’ incentive to favor AT&T’s long-distance transmission ser-
vices over those of AT&T’s competitors. See Baker, supra note 90, at 916.
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ever, beginning in 1994, the Department of Justice brought several
monopolization cases against Microsoft,’?® and in 1998 the FTC
brought a monopolization case against Intel.12°

C. The Principal Wave III Cases

The principal Wave III cases have dealt with four of the primary
means by which firms have attempted to perpetuate or extend their
monopoly power in the late twentieth century: restricting competi-
tors’ access to essential products or services, tying arrangements, ex-
clusive dealing arrangements, and predatory pricing.

1. Restrictions on Access to Essential Products

Monopolists can exclude their competitors from a market when
they control products or services which such firms need in order to
compete in that market. Thus many of the Wave III cases have in-
volved the issue of a monopolist’s obligation to allow competitors ac-
cess to its products or services.13 The courts’ decisions in those cases
have been confusing and inconsistent.13! Indeed, one court has de-
scribed such cases as among “the most unsettled and vexatious in the
antitrust field.”132

In two recent decisions, the Supreme Court required monopolists
to allow competitors to access their products, but it failed to set forth
a general standard defining the extent of monopolists’ duty to deal. In
Aspen Skiing Co. v. Aspen Highlands Skiing Corp.,’* the defendant
operated the ski slopes of three mountains near Aspen, and the plain-
tiff operated the slopes of only one mountain. The defendant had co-
operated with the plaintiff in selling a single multimountain ticket
allowing skiers to use any mountain’s slopes for six days. The defen-
dant then refused to allow the plaintiff to continue to market the mul-
timountain ticket. The Supreme Court deemed this refusal to deal a
violation of Section 2, pointing out that “the monopolist elected to
make an important change in a pattern of distribution that had
originated in a competitive market and had persisted for several

128 See United States v. Microsoft Corp. (Microsoft III), 84 F. Supp. 2d 9 (D.D.C. 1999)
(findings of fact), 87 F. Supp. 2d 30 (D.D.C.) (conclusions of law), 97 F. Supp. 2d 59
(D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W. 3111 (U.S. July 26,
2000) (No. 00-139); United States v. Microsoft Corp. (Microsoft II), 980 F. Supp. 537
(D.D.C. 1997), rev’d, 147 F.3d 935 (D.C. Cir. 1998); United States v. Microsoft Corp.
(Microsoft I), 159 FR.D. 318 (D.D.C.), rev'd, 56 F.3d 1448 (D.C. Cir. 1995).

129 See Intel Corp., Trade Reg. Rep. (CCH) § 24,575 (F.T.C. Aug. 3, 1999).

130 See infra notes 133-44 and accompanying text.

131 See id.

132 Byars v. Bluff City News Co., 609 F.2d 843, 846 (6th Cir. 1979).

133 472 U.S. 585 (1985).

Imaged with the Permission of N.Y.U. Law Review



834 NEW YORK UNIVERSITY LAW REVIEW [Vol. 75:809

years.”13¢ The Court did not require any evidence of wrongful con-
duct beyond such change nor did it consider whether, under Grinnell,
the defendant’s monopoly over the ski slopes was a consequence of “a
superior product, business acumen, or historical accident.”135

The Court’s approach in Aspen arguably limited Grinnell’s Sec-
tion 2 exception for a monopoly gained by business acumen. Aspen
implies that a monopolist has an affirmative duty to assist its competi-
tors regardless of its superior business performance. Indeed, the more
effective a monopolist’s product, the more essential it may be to a
competitor, and the more likely a court will find a duty to deal under
Aspen.

In its most recent Section 2 case, Eastman Kodak Co. v. Image
Technical Services, Inc.,'3¢ the Court considered the legality of a re-
fusal to deal designed to leverage a monopolist’s market power into
another market. Kodak manufactures and sells photocopiers as well
as service and replacement parts for such equipment. The company
competes with independent service organizations (ISOs) in servicing
its photocopiers. The plaintiffs, eighteen ISOs, claimed that Kodak
violated Section 2 by refusing to continue its prior policy of selling
replacement parts to the ISOs. Because Kodak was the only possible
source of the replacement parts, the ISOs could not compete in the
service market when Kodak refused to sell them the parts.13” The
Court concluded that Kodak’s refusal to deal possibly constituted a
form of monopoly leveraging by which Kodak was attempting to ex-
tend its monopoly from the replacement parts market into the service
market.13® Citing Aspen Skiing, the Court concluded that Kodak
should be required to prove a legitimate business justification for its
conduct.1?

134 1d. at 603.
135 United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).
136 504 U.S. 451, 455 (1992).

137 As a result of the policy, several independent service organizations (ISOs) were
forced out of business. See id.

138 See id. at 479 & n.29. “The Court has held many times that power gained through
some natural and legal advantage, such as a patent, copyright, or business acumen, can give
rise to liability if a seller exploits his dominant position in one market to expand his empire
into the next.” Id. at 479 n.29 (internal quotation marks omitted).

139 “Ljability turns . . . on whether ‘valid business reasons’ can explain Kodak’s actions.”
Id. at 483. The Court remanded the case to the Southern District of Texas to consider such
justifications. On remand, the district court rejected Kodak’s argument that its refusal to
deal with the ISOs was justified by its intellectual property rights in its replacement parts,
and it required Kodak to sell parts to the ISOs on nondiscriminatory terms. The Ninth
Circuit later affirmed Kodak’s duty to deal with the ISOs. See Image Technical Servs., Inc.
v. Eastman Kodak Co., 125 F.3d 1195, 1228 (9th Cir. 1997).
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A recent case involving Microsoft illustrates that, following these
Supreme Court decisions, the lower federal courts remain confused
over the legal standards governing monopolists’ duty to deal with
their competitors. In David L. Aldridge Co. v. Microsoft Corp.,'*® a
supplier of a software program designed to improve the speed of Win-
dows 95 claimed that Microsoft violated Section 2 by designing the
operating system in a way that made it impossible for its program to
run effectively. The court acknowledged that Windows “could be an
essential facility for application software.”141 However, the court held
that Windows could not be deemed essential for applications pro-
grams such as the plaintiff’s “whose sole purpose is to improve on
imperfections in the facility at issue.”’42 This conclusion confused the
issue of Windows’ essentiality with the issue of the business justifica-
tion for Microsoft’s conduct. With over ninety percent of the relevant
market, Windows is an essential facility for all applications pro-
grams.’¥3> Under the approach adopted by the Supreme Court in
Aspen Skiing and Kodak, the relevant issue should have been whether
Microsoft had a legitimate reason for designing Windows in a way that
excluded the plaintiff’s program.!*¢ The court, however, never
reached this issue because of its misinterpretation of the duty-to-deal
standard. Aldridge points out the need for a new standard that will
define more effectively the scope of monopolists’ duty to deal under
Section 2.

2. Tying and Exclusive Dealing Arrangements

Under an exclusive dealing arrangement, a firm requires a cus-
tomer or supplier to deal only with it and not to deal with its competi-
tors.45> For a monopolist, such an arrangement constitutes a
particularly effective means of excluding its competitors from the rele-
vant market. A monopolist has sufficient leverage to force its custom-
ers and suppliers to adhere to strict prohibitions on dealing with its
competitors. By tying up a low-cost supplier or effective reseller, a
monopolist can prevent actual or potential competitors from accessing
the resources necessary to compete in the monopolized market or in a

140 995 F. Supp. 728 (S.D. Tex. 1998).

141 1d. at 754.

142 1d.

143 See Piraino, supra note 14, at 8.

144 Tn such an inquiry, the court could have considered, for example, whether the exclu-
sion of the plaintiff was justified by Microsoft’s right to improve the operation of Windows
on its own rather than relying upon improvements designed by third parties such as the
plaintiff.

145 See 1 Section of Antitrust Law, American Bar Ass'n, Antitrust Law Developments
(Third) 169 (1992).
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related market to which it is attempting to extend its monopoly
power.

Despite the significant anticompetitive effects of monopolists’ ex-
clusive dealing arrangements, the courts have taken a rather permis-
sive approach to such conduct. The courts have analyzed such
arrangements under the “rule of reason,” which requires the
factfinder to consider all of the factors affecting their potential com-
petitive effects, including the percent of the market foreclosed to com-
petitors by the arrangements.l46 When less than thirty to forty
percent of the suppliers or customers in a particular market have been
subject to an exclusive dealing arrangement, the courts have been re-
luctant to find an antitrust violation.14”

In a tying arrangement, a monopolist agrees to sell one product in
which it has market power (the tying product) but only on the condi-
tion that the buyer also purchases a different (or tied) product in a
market in which the monopolist has less power.148 Like exclusive
dealing, tying arrangements can be used by monopolists either to per-
petuate their power in the monopolized market or to extend that
power into a related market.249 Although tying and exclusive dealing
arrangements have similar competitive effects, the federal courts have
applied a more stringent approach to tying arrangements.’5¢ The

146 See, e.g, Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 45 (1984)
(O’Connor, I., concurring) (“Exclusive dealing is an unreasonable restraint of trade only
when a significant fraction of buyers or sellers are frozen out of a market by the exclusive
deal.”).

147 See id. at 7, 32 (finding that exclusive contract which foreclosed 30% of market was
not illegal); United States v. Microsoft Corp. (Microsoft III), No. Civ. A. 98-1232, 1998 WL
614485, at *19 (D.D.C. Sept. 14, 1998) (response to motion for summary judgment)
(describing 40% threshold of illegality for exclusive dealing arrangements); Gonzales v.
Insignares, No. C84-1261A, 1985 WL 2206, at *2 (N.D. Ga. June 27, 1985) (granting sum-
mary judgment for defendant when only 40% of consumers were affected by exclusive
arrangement).

148 See Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 5-7 (1958) (affirming sum-
mary judgment finding that defendant railroad company illegally tied sales or leases of real
estate to lawyer’s commitment to ship commodities on defendant’s system). The Supreme
Court has pointed out that the economic problems with tying arrangements stem from a
defendant’s ability to exploit “its control over the tying product to force the buyer into the
purchase of a tied product that the buyer either did not want at all, or might have preferred
to purchase elsewhere on different terms.” Jefferson Parish, 466 U.S. at 12,

149 See, e.g., Jefferson Parish, 466 U.S. at 36 (O’Connor, J., concurring) (stating that
tying is illegal when “power in the market for the tying product is used to create additional
market power in the market for the tied product”); Smithkline Corp. v. Eli Lilly & Co., 575
F.2d 1056, 1061-62 (3d Cir. 1978) (bolding that bundling of patented and nonpatented
products violates Section 2).

150 Tying and exclusive dealing arrangements can be illegal under both Sections 1 and 2
of the Sherman Act. Under Section 1, such arrangements can constitute unreasonable
restraints of trade, and under Section 2 they can constitute an illegal form of monopoliza-
tion or attempt to monopolize. See 1 Section of Antitrust Law, supra note 145, at 133,
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courts generally have found tying arrangements per se illegal when
the seller has sufficient economic power in the market for the tying
product to restrain trade in the tied product market.}5! Monopolists
repeatedly have been found to possess sufficient market power to en-
gage in illegal tying arrangements.152

Confusion in the tying area has been compounded by the fact that
the courts have singled out certain types of arrangements for more
permissive treatment. “Technological tying” cases involve attempts by
monopolists to integrate previously independent components into a
single package, thereby making competitors’ components unnecessary
because their functions are performed internally by the packaged
product.’53 In several cases brought against IBM, Kodak, and other
high-technology companies, the federal courts have rejected plaintiffs’
tying claims and permitted monopolists to combine components into
an integrated product.’>* In reaching this conclusion, the courts have
failed to articulate a consistent standard for distinguishing illegal tying
arrangements from legitimate integrations.

In certain cases, the courts have focused on the physical or func-
tional relationship between the relevant components. Some courts
have concluded that “technologically interrelated components . . .
‘constitute parts of a single distinct product,’” and thus cannot be tied
together illegally.155 In other cases courts have declined to find liabil-
ity when the integration of components constituted a technological ad-
vancement or improvement over an earlier product.’¢ Some courts,

151 See Fortner Enters. v. U.S. Steel Corp., 394 U.S. 495, 502-06 (1969) (reversing grant
of summary judgment in favor of steel company that allegedly tied availability of credit to
purchase of prefabricated houses).

152 See, e.g., Jefferson Parish, 466 U.S. at 17 (stating that large market share sufficient to
prove requisite economic power); International Salt Co. v. United States, 332 U.S. 392,
395-96 (1947) (requisite economic power inferred from defendant’s use of patent monop-
oly); IBM Corp. v. United States, 298 U.S. 131, 137 (1936) (same).

153 See M. Howard Morse, Product Improvement or Predatory Innovation: What Has
Microsoft Wrought?, Presentation Before the American Bar Association Section of Anti-
trust Law Computer Industry Committee (Apr. 15, 1999) (on file with the New York Uni-
versity Law Review).

154 See infra notes 155-80 and accompanying text.

155 Innovation Data Processing, Inc. v. IBM Corp., 585 F. Supp. 1470, 1476 (D.N.J. 1934)
(quoting International Mfg, Co. v. Landon, Inc., 336 F.2d 723, 730 (9th Cir. 19564)) (discuss-
ing IBM’s integration of “dump/restore” utility into mainframe operating system). Accord
Foremost Pro Color, Inc. v. Eastman Kodak Co., 703 F.2d 534, 543 (9th Cir. 1933) (declin-
ing to find per se unlawful tying arrangement by virtue of Kodak's bundling of “technologi-
cally interrelated” 110 Instamatic camera, film, and developing process).

156 See California Computer Prods., Inc. v. IBM Corp., 613 F.2d 727, 744 (9th Cir. 1979)
(concluding that when integration constitutes product “improvement” it cannot be basis of
antitrust violation); ILC Peripherals Leasing Corp. v. IBM Corp., 448 F. Supp. 228, 233
(N.D. Cal. 1978) (finding that IBM’s integration of disk assembly into disk drive did not
constitute illegal tying arrangement because it increased storage capacity of drive), aff’d
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however, have used entirely different criteria in judging the legality of
component integrations. In Jefferson Parish Hospital District No. 2 v.
Hyde 157 the Supreme Court concluded that the tying analysis should
turn “not on the functional relation between [the components], but
rather on the character of the demand” for them.!5® Similarly, in Kla-
math Lake Pharmaceutical Ass’n v. Klamath Medical Service Bu-
reau,’>® the Ninth Circuit found that products sold in combination
may constitute illegally tied products if consumers would prefer to buy
them individually: “It is the relationship of the producer’s selling de-
cision to market demand, not the physical characteristics of the prod-
ucts alone, that determines the existence of legally separable
products.”16® The consumer demand standard set forth in Jefferson
Parish and Klamath Lake is vague and subjective. It will be difficult
for judges and juries to determine the circumstances under which con-
sumers are likely to prefer to purchase components separately. In the
absence of objective standards, it will be easy for plaintiffs to obtain
an expert’s opinion that will allow them to reach a jury in tying
cases.'6! The risks associated with such an approach are likely to de-
ter manufacturers from combining products in synergistic ways that
benefit consumers.

sub nom. Memorex Corp. v. IBM Corp., 636 F.2d 1188 (9th Cir. 1980); Telex Corp. v. IBM
Corp., 367 F. Supp. 258, 342 (N.D. Okla. 1973) (finding that IBM’s integrations “repre-
sented technological advancements” that could not “be fairly regarded as predatory within
the contemplation of antitrust policy”), rev’d on other grounds, 510 F.2d 894 (10th Cir.
1975).

157 466 U.S. 2 (1984).

158 Id. at 19; see also Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451,
462 (1992) (stating that tying can exist if there is sufficient consumer demand for a firm to
provide two products separately). In Microsoft I11, the Department of Justice argued that
Microsoft’s operating system and Internet browser should be deemed separate tied prod-
ucts because the products are available separately and separate market demand exists for
each. See Memorandum of the United States in Support of Motion for Preliminary Injunc-
tion at *106-*123, United States v. Microsoft Corp. (Microsoft III), 84 F. Supp. 2d 9
(D.D.C. 1999) (findings of fact), 87 F. Supp. 2d 30 (D.D.C.) (conclusions of law), 97 F.
Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W. 3111 (U.S.
July 26, 2000) (No. 00-139), available in 1998 Extra Lexis 92.

159 701 F.2d 1276 (9th Cir. 1983).

160 Id. at 1289; see also Multistate Legal Studies, Inc. v. Harcourt Brace Jovanovich
Publications, 63 F.3d 1540, 1547-48 (10th Cir. 1995) (observing that combination of full-
service bar review course with supplemental workshop could be viewed as illegal tying of
two products because defendants had “marketed their full-service course and their supple-
mental workshop as separate products, for separate fees, for over a decade”); Caldera, Inc.
v. Microsoft Corp., 72 F. Supp. 2d 1295, 1327 (D. Utah 1999) (finding tying arrangement
may exist between Microsoft’s Windows and MS-DOS programs based, in part, on fact that
“but for the tying of Windows 95 a market would exist for other DOS products”).

161 See, e.g., Caldera, 72 F. Supp. 2d at 1326-27 (allowing case to reach jury on basis of
“expert” opinion that consumers would prefer to purchase Windows and DOS programs
separately).
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Technological tying has been the principal issue in a series of
cases brought by the federal government against Microsoft in the
1990s. In 1994, the government first sued Microsoft in United States v.
Microsoft Corp. (Microsoft I),62 charging it with a variety of illegal
conduct under Section 2, including the tying of the Windows operating
system to applications programs marketed by Microsoft.16*> The par-
ties agreed to resolve Microsoft I in a consent decree (the Consent
Decree),'%* which prohibited Microsoft from requiring computer man-
ufacturers to purchase a license for Microsoft applications programs in
order to obtain a license for the operating system.l6S In 1997, in
United States v. Microsoft Corp. (Microsoft II),155 the government
charged the company with violating the Consent Decree by requiring
computer manufacturers, as a condition to acquiring the right to in-
stall Windows 95, also to accept Microsoft’s “Internet Explorer”
browser. The government argued that by tying the two products to-
gether, Microsoft would be able to extend its monopoly in operating
systems into the market for Internet browsers.167 Microsoft countered
that although the Consent Decree prohibited tying, it specifically per-
mitted Microsoft to market an “integrated product.”'6S The Internet
browser was an integrated product that enhanced the functionality of
Windows 95; if the browser were removed, the operating system
would not function properly.16?

The ambiguities of the Consent Decree and of tying law caused a
conflict between the trial and appellate courts in Microsoft II. Con-
cluding that the operating system and Internet browser were separate
products, Judge Thomas Penfield Jackson entered a preliminary in-
junction in the District of Columbia District Court prohibiting
Microsoft from requiring computer manufacturers that license its
‘Windows 95 operating system to license its Internet browser as well.170
The District of Columbia Circuit Court, however, reversed Judge
Jackson’s order, finding that Windows 95 and the Internet browser
constituted a single integrated product.’! The court concluded that
the integration of the browser and operating system was permissible

162 159 E.R.D. 318 (D.D.C. 1995), rev’d, 56 F.3d 1448, 1451 (D.C. Cir. 1995).
163 See id. at 322.

164 The Consent Decree is detailed in Microsaft I, 159 F.R.D. at 324.

165 See id.

166 980 F. Supp. 537 (D.D.C. 1997), rev'd, 147 F.3d 935 (D.C. Cir. 1998).

167 See id. at 539.

168 1d. at 540-41.

169 See id. at 543.

170 See id. at 545.

171 See Microsoft II, 147 F.3d at 947-52.
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because Microsoft could make a plausible claim that it represented a
technical advance for consumers.172

Technological tying is also an issue in the government’s current
monopolization case against Microsoft. In United States v. Microsoft
Corp. (Microsoft 11I),173 the federal government, nineteen states and
the District of Columbia charged Microsoft, inter alia, with illegally
tying its Internet browser to its operating system by failing to make
available a version of Windows without the Microsoft browser.
Microsoft’s conduct has allegedly made it difficult for competing
browsers, such as Netscape’s Navigator, to compete against
Microsoft’s Web browser.174 In April 2000, Judge Jackson concluded
that Microsoft violated Sections 1 and 2 of the Sherman Act by tying
its Internet browser to its operating system.1”> Judge Jackson opined
that, in denying the tying allegations in Microsoft II, the District of
Columbia Circuit Court merely was construing the parties’ contractual
intent under the Consent Decree rather than interpreting substantive
tying law.17¢ Furthermore, he accused the Circuit Court of demon-
strating a “lack of confidence in the ability of the courts to distin-
guish . . . improvements . . . made for anticompetitive purposes.”177
According to Judge Jackson, the Circuit Court erred in concentrating
on whether Microsoft could make a “plausible claim” that the integra-
tion of the browser and operating system represented a technical ad-
vance. Instead, the relevant test, as articulated by the Supreme Court
in cases such as Jefferson Parish, was whether there was separate con-
sumer demand for the two products.178 Judge Jackson concluded that
the operating system and browser are separate products because con-
sumers base their choice of browsers on their specific browsing char-
acteristics rather than upon their functionality in conjunction with an
operating system.}”? Microsoft had no quality-related justifications
for integrating those products and was simply attempting to “quash
innovation that threatened its monopoly position.”180

Judge Jackson’s decision in Microsoft III leaves the law on tech-
nological tying more confused than ever. Until the courts develop a

172 See id. at 950-51.

173 84 F. Supp. 2d 9 (D.D.C. 1999) (findings of fact), 87 F. Supp. 2d 30 (D.D.C.) (conclu-
sions of law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed, 69
U.S.L.W. 3111 (U.S. July 26, 2000) (No. 00-139).

174 See Complaint at *19, Microsoft III (No. 98-1232), available in 1998 Extra Lexis 89,

175 See Microsoft 111, 87 F. Supp. 2d 30 (D.D.C. 2000) (conclusions of law).

176 See id. at 47.

177 1d.

178 See id. at 48, 50.

179 See id. at 50.

180 Id. at 40.
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consistent standard, high-technology companies cannot be certain
how their integration of previously separate products will be judged
under Section 2. Will it be sufficient that the two products are func-
tionally related, or that they represent a plausible technical advance
over a prior configuration, as the circuit court concluded in Microsoft
II?7 Or must a defendant demonstrate, as in Microsoft III, that con-
sumers preferred to purchase the integrated products as a unit and not
as separate components?

3. Predatory Pricing

Predatory pricing occurs when a firm lowers its prices in order to
eliminate a current competitor in the relevant market or to prevent
new firms from entering the market.18! Predatory prices can be de-
signed to drive would-be competitors not only out of the monopolized
market, but also out of a related market to which a monopolist is at-
tempting to extend its market power. For example, in its suit against
AT&T in the early 1980s, the government alleged that the company
could subsidize lower prices in the long-distance telephone market as
a result of the monopoly prices that it was able to charge in local tele-
phone markets.182

Predatory pricing has been difficult for the courts to analyze be-
cause it involves the core means of competition that the Sherman Act
was designed to protect and encourage.!® Price reductions obviously
benefit consumers in a direct way. However, in certain rare cases,
lower prices can be designed to achieve predatory purposes that, in
the long run, will harm consumers. A monopolist may lower its prices
in order to destroy a rival or to convince it that entry into the relevant
market would be unprofitable. After the rival exits or declines to
enter the market, the monopolist can recoup profits in excess of the
losses it incurred in driving the rival from the market.184

181 See Phillip Areeda & Donald F. Turner, Predatory Pricing and Related Practices
Under Section 2 of the Sherman Act, 88 Harv. L. Rev. 697, 697 (1975).

182 See John R. Bittner, Law and Regulation of Electronic Media 304 (2d ed. 1594)
(describing basis for Department of Justices suit against AT&T for its Bell System
monopoly).

183 See California Computer Prods., Inc. v. IBM Corp., 613 F.2d 727, 742 (9th Cir. 1979)
(stating that price competition is “a part of the very competitive process the Sherman Act
was designed to promote™).

184 See Areeda, supra note 83, at 965 (concluding that, to be predatory, price must “dis-
cipline or destroy rivals such that the predator thereafter gains sustained excess . . . profits
far larger than those lost during the rival-bashing period”). As the Supreme Court has
pointed out, “[f]or the investment to be rational, the {monopolist] must have a reasonable
expectation of recovering, in the form of later monopoly profits, more than the losses suf-
fered.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 588-89 (1986).
Because it is so costly to drive out rivals by charging a low price, some courts have argued
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In recent years, courts and commentators have attempted to de-
velop an objective means of identifying predatory pricing schemes. In
an influential 1975 law review article, Professors Areeda and Turner
argued that the courts should concentrate on the relationship between
a monopolist’s prices and its costs.!85 Under their view, a price should
be considered per se lawful (i.e., nonpredatory) if it equals or exceeds
the marginal cost of producing the product, while it should be deemed
per se illegal (predatory) if it is below a firm’s marginal cost.18¢ The
rationale for this approach is that a firm that makes a profit, however
small, on each additional product does so because it is efficient; how-
ever, a company that incurs losses on the sale of each additional prod-
uct is presumably doing so for anticompetitive reasons. 87

Some federal courts have adopted the Areeda-Turner thesis in its
entirety.188 However, not all federal courts and enforcement agencies
have embraced every aspect of the Areeda-Turner approach.18® They
remain divided not only over the specific level at which a lowered
price should be deemed predatory but also over what additional fac-
tors should be relevant to an ultimate finding of a Section 2 viola-
tion.1% As a result, both monopolists and their potential rivals
miscalculate. Monopolists cannot be certain of the extent to which
they can lower prices in response to threats from new entrants, and
potential entrants in monopoly markets remain unaware of the extent
of their rights to challenge below-cost pricing.

Some commentators have criticized the Areeda-Turner approach
for failing to recognize that a dominant firm may exclude rivals even if
it does not reduce prices below its marginal cost. Because of its rela-
tive economy of scale advantages, a monopolist often can prevent en-
try by pricing its products at a point above marginal cost but below
average total cost.1®! Since a new entrant’s fixed costs are likely to be

that “predatory pricing schemes are rarely tried, and even more rarely successful.” Id. at
589.

185 See Areeda & Turner, supra note 181.

186 Recognizing that business records rarely reflect marginal costs of production,
Areeda and Turner suggest the use of variable cost as an evidentiary surrogate. See id. at
712 n.37.

187 See id. at 711-12.

188 See, e.g., California Computer Prods., 613 F.2d at 743 (9th Cir. 1979) (finding that
IBM did not engage in predatory pricing when it sold products at level above marginal
cost).

189 See infra notes 193-95 and accompanying text.

190 See id.

191 See Richard A. Posner, Antitrust Law: An Economic Perspective 188-92 (1976);
Frederick M. Scherer, Predatory Pricing and the Sherman Act: A Comment, 89 Harv. L.
Rev. 869, 871 (1976) (explaining that “monopolist may be able to discourage new competi-
tion without breaking the Areeda-Turner rules”). Average total cost includes both fixed
and variable cost and is thus always greater than average variable cost. See Transamerica
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high, such a monopolist’s prices will often be lower than the entrant’s
fixed costs. As one commentator has pointed out, “[a] rule that allows
the monopolist to dispatch entrants quickly, before they do their own
learning or increase their volume sufficiently to reduce their fixed
costs, can impose great costs upon the public.”192 Thus, in certain
cases, the Federal Trade Commission has drawn the line at prices be-
low average total cost, deeming them to be predatory even though
they exceed average marginal cost.193

Some courts have rejected the conclusive presumptions of legality
afforded to certain levels of pricing under the Areeda-Turner ap-
proach. They have adopted a more detailed approach that takes into
account defendants’ motivation for lowering their prices. For exam-
ple, the court in Transamerica Computer Co. v. IBM Corp. (In re IBM
Peripheral EDP Devices Antitrust Litigation)1%* concluded that when a
firm’s prices are below average total cost and above marginal cost, the
courts should not deem the prices conclusively lawful, as under
Areeda-Turner, but should inquire further to confirm whether a mo-
nopolist has a reasonable explanation for the prices.195

The vigor of current and future competition in monopoly markets
is dependent upon a monopolist’s willingness to share essential prod-
ucts and services with other firms, to keep distribution channels open
to competition, to minimize its costs and prices, and to engage in con-
tinuous efforts to develop more efficient products. However, in each
of these critical areas, the federal courts have failed to provide mo-
nopolists and potential entrants with guidance as to the type of con-
duct that will be deemed acceptable. The courts need to adopt a
clearer Section 2 standard which will encourage conduct that reduces
prices and promotes innovation while deterring conduct that perpetu-

Computer Co. v. IBM Corp. (In re IBM Peripheral EDP Devices Antitrust Litig.), 481 F.
Supp. 965, 988 (N.D. Cal. 1979). “Variable costs typically include such items as materials,
fuel, labor, maintenance, licensing fees, and depreciation occasioned by use . . . . Fixed
costs generally include management expenses, interest on bonded debt, the rate of return
necessary to attract and maintain equity investment, irreducible overhead and depreciation
occasioned by obsolescence.” Northeastern Tel. Co. v. AT&T Co., 651 F.2d 76, 86 (2d Cir.
1981).

192 Sullivan, supra note 37, at 627. Some commentators have pointed out that, in net-
work industries such as software, the marginal costs of new products are “virtually zero,”
and thus the Areeda-Turner average marginal cost test would permit pricing at “any non-
negative level.” Kolasky & Adkinson, supra note 39, at 30.

193 See, e.g., Borden, Inc., [1976-1979 Transfer Binder] Trade Reg. Rep. (CCH) g 21,490
(discussing Borden’s monopolization of concentrated lemon juice market and finding
prices above marginal cost to be predatory).

194 481 F. Supp. 965 (N.D. Cal. 1979).

195 See id. at 996.
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ates or extends monopoly power. The next Part proposes a new stan-
dard that meets these objectives.

I
A PROPOSED APPROACH TO SECTION 2 CoNDUCT

The courts should continue to recognize, as they have since the
beginning of Wave III, that monopoly power itself does not violate
Section 2. Since monopolies often represent the triumph of the most
efficient firm in a particular market, competitors should not be dis-
couraged from attempting to achieve monopoly power. Thus, the will-
ful acquisition or maintenance of monopoly power should not suffice
for a Section 2 violation. It should, however, be illegal for a monopo-
list to abuse its market power.

There are two general types of abusive conduct with which the
courts should be concerned. First of all, monopolists should not be
permitted to engage in conduct that artificially extends the duration of
their monopoly power. If a monopolist can perpetuate its power be-
yond the point at which it would have been eroded by the market, it
will be less likely to fear competition and more likely to raise prices,
reduce output, and engage in other inefficient economic conduct in
the monopolized market.19 Secondly, monopolists should not be al-
lowed to employ means of extending their market power from the
monopolized market to a related market. When a monopolist is able
to leverage its market power from one market to another, it can exact
monopoly profits in the new market without providing consumers any
compensating efficiency benefits. Such conduct should be deemed il-
legal under Section 2 as an attempt to monopolize the related
market.197

196 See supra notes 49-76 and accompanying text (describing adverse economic effects
of persistent monopolies).

197 In order to prove an attempt to monopolize, the plaintiff must show that: “(1) ...
the defendant has engaged in predatory or anticompetitive conduct with (2) a specific in-
tent to monopolize and (3) a dangerous probability of achieving monopoly power.” Spec-
trum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). The requisite intent in attempt
cases is “inferred from objective evidence such as predatory conduct.” United States v.
Microsoft Corp. (Microsoft III), No. 98-1232, 1998 WL 614485, at *24 (D.D.C. Sept. 14,
1998) (citing Spectrum Sports, 506 U.S. at 459) (response to motion for summary judg-
ment). Thus the principal focus in attempt cases is on the conduct required to prove a
Section 2 violation. See Plaintiffs’ Joint Proposed Conclusions of Law at *39, United
States v. Microsoft Corp. (Microsoft III), 84 F. Supp. 2d 9 (D.D.C. 1999) (findings of fact),
87 F. Supp. 2d 30 (D.D.C.) (conclusions of law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final
judgment), petition for cert. filed, 69 U.S.L.W. 3111 (U.S. July 26, 2000) (No. 00-139) (“The
principal focus [in attempted monopolization cases] is on the character of the
conduct . ...”).
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There are a myriad of ways in which firms can perpetuate or ex-
tend their monopoly power. In fact, “‘[a]nticompetitive conduct’ can
come in too many different forms, and is too dependent upon context,
for any court or commentator ever to have enumerated all the vari-
eties.”198 The courts can, however, adopt a single unifying standard
for all Section 2 conduct. The courts should concentrate not on the
outward form of allegedly anticompetitive conduct, but upon its sub-
stantive competitive purpose. Conduct should be illegal under Sec-
tion 2 if it makes no economic sense other than as a means of
perpetuating or extending monopoly power.1®? Once a court deter-
mines that but for such purpose, a monopolist would not engage in
particular conduct, it can condemn the behavior without fear of deter-
ring legitimate competitive conduct. By focusing on a monopolist’s
purpose for its conduct, such an approach ensures a consistent analysis
of all Section 2 behavior and avoids the conflicting standards adopted
by the federal courts in Waves I, IT, and III.

A few courts have alluded to the advantages of a purpose-based
approach to Section 2.200 In Aspen Skiing Co. v. Aspen Highlands
Skiing Corp. 20! the Supreme Court approved jury instructions stating
that a Section 2 violation would occur if the defendant acquired, main-
tained, or used its monopoly power for “anticompetitive or exclusion-

198 Caribbean Broad. Sys., Ltd. v. Cable & Wireless PLC, 148 F.3d 1080, 1037 (D.C. Cir.
1998).

199 See William Inglis & Sons Baking Co. v. ITT Continental Baking Co., 668 F.2d 1014,
1030-31 (9th Cir. 1981) (analyzing claim of attempted monopolization according to
whether “it makes sense only because it eliminates competition™); Plaintiffs’ Joint Pro-
posed Conclusions of Law at *10, Microsoft III (No. Civ.A.98-1232) (advocating approach
that considers “whether the conduct’s costs to the defendant are ultimately inexplicable
except on the basis of the monopoly returns expected as a result of the conduct’s creation
or maintenance of a monopoly”); Cariton A. Varner, The Microsoft Case: Exclusionary
Innovation 7 (Dec. 4, 1998) (unpublished materials for 1999 Annual Seminar for Corpo-
rate Counsel, Sheppard, Mullin, Richter & Hampton LLP, on file with the Neww York Uni-
versity Law Review) (stating that monopolistic conduct should be illegal “where it would
be economically irrational but for its adverse impact in competition™).

200 Many commentators have argued, however, that intent should not be a decisive fac-
tor in antitrust cases, because it is difficult for courts to distinguish between a defendant’s
benign and anticompetitive purposes. As Professor Areeda has pointed out, “[a]a expres-
sion of a procompetitive intention to prevail in the marketplace often sounds much like an
expression of an anticompetitive predatory purpose.” Areeda, supra note 83, at 963.
Professor Hovenkamp has stated that “[i]ntent to ‘exclude’ is consistent with both efficient
practices (research and development) and inefficient ones (predatory pricing).” Herbert
Hovenkamp, Federal Antitrust Policy 252 (1994); see also Barry Wright Corp. v. ITT Grin-
nell Corp., 724 F.2d 227, 232 (1st Cir. 1983) (Breyer, J.) (“‘[I]ntent to harm” without more
offers too vague a standard in a world where executives may think no further than ‘Let’s
get more business[ ]’ . . . .”); Lopatka & Page, supra note 59, at 358 (“It should bz obvious
that liability cannot turn on whether the firm’s intent was to inhibit its rivals’ sales, because
all competition hurts competitors in this way.").

201 472 U.S. 585 (1985).
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ary purposes.”202 Courts are particularly qualified to determine
defendants’ motivations for their conduct. Judge Jackson stated dur-
ing the trial in Microsoft I1I, “You know, judging intent is what we do
every day. Juries are called on to do it all the time.”203 In his dissent
in Business Electronics Corp. v. Sharp Electronics Corp.,2%* Justice
Stevens explained that “in antitrust, as in many other areas of the law,
motivation matters and factfinders are able to distinguish bad from
good intent.”205 The Supreme Court has also recognized that there is
a correlation between economic purpose and effect. In Broadcast Mu-
sic, Inc. v. Columbia Broadcasting System, Inc.,26 the Court pointed
out that the purpose of the parties in antitrust cases “tends to show
effect[s]” of anticompetitive behavior.207

It should be relatively easy for the courts to determine when a
monopolist’s conduct makes no economic sense other than as a means
of perpetuating or extending monopoly power. In order to raise a
presumption of illegality under Section 2, a plaintiff should have the
initial burden of proving that a monopolist had such an anticompeti-
tive purpose. The plaintiff can meet its burden by demonstrating that
a monopolist incurred short-term costs in order to drive a rival from
the relevant market.28 Consider, for example, the most common

202 1d. at 596. The Court also stated that the question of intent is relevant to both actual
and attempted monopolization. See id. at 602; see also United States v. Corn Prods. Ref.
Co., 234 F. 964, 1013 (S.D.N.Y. 1916) (“[T]he intent of the combination so often appears in
the cases as the determining factor in illegality.”).

203 Joel Brinkley, Microsoft’s Final Antitrust Case Witness Stumbles a Bit, N.Y. Times,
June 22, 1999, at C2.

204 472 U.S. 717 (1985).

205 1d. at 754 (Stevens, J., dissenting).

206 441 U.S. 1 (1979).

207 1d. at 19; see also United States v. United States Gypsum Co., 438 U.S. 422, 436 n.13
(1978) (“[Clonsideration of intent may play an important role in divining the actual nature
and effect of the alleged anticompetitive conduct . . . .”); U.S. Healthcare, Inc. v. Health-
source, Inc., 986 F.2d 589, 596 (1st Cir. 1993) (“Motive can, of course, be a guide to ex-
pected effects . . . .”). One commentator has referred to the “common insight that a
purpose to avoid competition by disposing of competitors is likely to lead to competitive
injury.” Sullivan, supra note 55, at 1229. But see Transamerica Computer Co. v. IBM
Corp. (In re IBM Peripheral EDP Devices Antitrust Litig.), 481 F. Supp. 965, 1003 (N.D.
Cal. 1979) (“[TThe law against monopolization is much more concerned with the effect of
conduct rather than with its purpose.”).

208 Some courts have recognized that such proof raises an inference of illegal Section 2
conduct. See Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 610-11
(1985) (pointing out that defendant “elected to forego . . . short-run benefits” in refusing to
deal with plaintiff and thus was “willing to sacrifice short-run benefits and consumer good-
will in exchange for a perceived long-run impact on its smaller rival”); Advanced Health-
Care Servs. v. Radford Community Hosp., 910 F.2d 139, 148 (4th Cir. 1990) (“[1]f a plain-
tiff shows that a defendant has harmed consumers and competition by making a short-term
sacrifice in order to further its exclusive, anticompetitive objectives, it has shown predation
by that defendant.”).
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types of monopolistic conduct: restricting access to monopoly prod-
ucts or services, tying arrangements, exclusive dealing, predatory pric-
ing, and fraudulent trade practices such as false product pre-
announcements or sham litigation. Each of these types of conduct ap-
pears irrational on its face because it is likely to inflict losses upon a
monopolist. Access restrictions limit the potential market for a mo-
nopolist’s products or services. Tying arrangements generate ill will
with customers who are forced to purchase unwanted products. Ex-
clusive dealing arrangements waste bargaining leverage that a monop-
olist could have used to obtain concessions on price, delivery, and
other terms of sale from its customers and suppliers. Predatory pric-
ing requires a monopolist to forego profits on each product that it
sells. Finally, a monopolist wastes its own resources when it makes
false announcements about future products or pursues baseless
litigation.

No firm, however, intentionally engages in conduct that will harm
it in the marketplace. There must be another explanation for monop-
olists’ willingness to incur losses in implementing access restrictions,
tying and exclusive dealing arrangements, predatory pricing, or fraud-
ulent trade practices. The only rational explanation is that the mo-
nopolist anticipates a long-term benefit that will outweigh such losses.
A firm would not want to forego profits, irritate its customers, reduce
its sales, or waste scarce resources unless it perceived a payback that
compensated for such losses. In the case of a monopolist, the payback
often comes from its ability to exclude competitors that might
threaten its monopoly position in its current market or in a new mar-
ket to which it is attempting to extend its monopoly power.

Once the plaintiff makes an initial showing of a defendant’s likely
anticompetitive purpose, the defendant should have an opportunity to
rebut by proving that it had a legitimate business justification for the
conduct at issue. A defendant may have incurred short-term losses
not to drive a rival from the market but to enhance its long-term effi-
ciency. An ostensible tying arrangement, for example, may constitute
a technically valuable integration of previously separate products, and
an access restriction may be designed to ensure that a third party is
qualified to use a monopolist’s resources. Shifting the burden to the
monopolist to prove such benign intent is fair because the monopolist
is the party with access to the evidence that will prove its legitimate
competitive purpose. Documentary evidence should be particularly
helpful in establishing a monopolist’s intent. Most large corporations
engage in considerable strategic planning concerning their competi-
tors. Formal strategic plans, memoranda, internal correspondence
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and minutes of meetings often will reveal a monopolist’s purpose for a
particular course of conduct.2%?

v
APPLYING THE PROPOSED APPROACH TO SPECIFIC TYPES
oF CoNDuUCT

The following Part describes how the courts can apply the pro-
posed approach to the five most prevalent types of monopolistic con-
duct. This discussion demonstrates how the new purpose-based
standard would resolve the inconsistencies in Section 2 cases and give
both monopolists and their potential rivals clearer guidance on the
types of conduct that will be permitted or precluded.

A. Restricting Access to Monopoly Products
1. The Adverse Purpose and Effects of Access Restrictions

Access restrictions pose a particularly serious threat to competi-
tion in today’s high-technology economy. As one commentator re-
cently pointed out, monopolists are more likely to persist in new
“information-centered” markets, such as “microprocessors (Intel), op-
erating system (Windows), various software applications (e.g., Word),
browser (Explorer), Internet service (America Online), search engine
(Yahoo!), and various e-commerce and content applications (e.g.,
Amazon).”?10 Such firms can extend or perpetuate their monopoly
power by denying competitors access to their products or services.
The proposed approach will eliminate this threat to competition by
ensuring that all competitors have an equal right to use such essential
resources.

When access to a monopoly product is necessary for effective
competition in a related market, a firm can extend its monopoly
power into that market by imposing restrictions that deny its competi-
tors access to the monopoly product. In Kodak, for example, the com-
pany used its refusal to sell replacement parts to ISOs as a means of
leveraging its monopoly from the replacement parts market into the
market for the repair and service of photocopiers.21! Microsoft has
been accused of restricting access to Windows in order to leverage its

209 See Sullivan, supra note 37, at 634 (“The end products of corporate strategic plan-
ning can provide solid evidence of corporate intent . . .."”).

210 peter Huber, The Microsoft Ruling: Is a Breakup Next? Not Likely, Wall St. J,,
Apr. 4, 2000, at A26.

211 See supra notes 136-39 and accompanying text.
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monopoly power from the computer operating system market into va-
rious applications markets.212

A monopolist can also use access restrictions to perpetuate its
market power in the monopolized market. In certain cases, competi-
tion in a related market may represent a threat to a firm’s current
monopoly power. This is particularly true in high-technology markets
in which certain peripheral products work in conjunction with a mo-
nopolized product. In such cases the peripheral product may be capa-
ble of evolving to perform the functions performed by the
monopolized product. Thus, a firm in a peripheral market may be a
potential competitor of a monopolist in its primary market. The mo-
nopolist would then have an incentive to use access restrictions to en-
sure that such a firm is never able to enter the monopolized market.

Such motivations are evident in the actions taken by Microsoft to
counter the competitive threat to its operating system monopoly
posed by certain peripheral software. The term “middleware” has
been used to describe software such as Netscape’s “Navigator” In-
ternet browser and Sun Microsystems’s “Java” software, which have
the capability to serve as platforms for the operation of applications
programs.213 As such software becomes capable of supporting a grow-
ing number of applications, it ultimately could enable other operating
systems to compete with Microsoft’s Windows program.214 In
Microsoft I11, Judge Jackson concluded that Microsoft’s monopoly in
operating systems is sustained in large part by what he called the “ap-
plications barrier to entry,”2!5 that is, the “fact that a vastly larger
number of applications are written for Windows than for other PC
operating systems attracts consumers to Windows, because it reassures
them that their interests will be met as long as they use Microsoft’s

212 See Complaint at *43-*50, United States v. Microsoft Corp. (Microsoft III), 84 F.
Supp. 2d 9 (D.D.C. 1999) (findings of fact), 87 F. Supp. 2d 30 (D.D.C.) (conclusions of
law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W.
3111 (U.S. July 26, 2000) (No. 00-139), available in 1993 Extra Lexis 89 (alleging that
Microsoft used restrictions on alterations to Windows boot-up screen in order to leverage
its Windows monopoly into applications markets); Piraino, supra note 14, at 34,

213 See Microsoft I1I, 84 F. Supp. 2d at 17, 26, 28 (findings of fact).

214 See id. at 28, 29, 31. Judge Jackson concluded that “Microsoft early on recognized
middleware as the Trojan Horse that, once having, in effect, infiltrated the applications
barrier, could enable rival operating systems to enter the market for Intel-compatible PC
operating systems unimpeded. Simply put, middleware threatened to demolish Microsoft’s
coveted monopoly power.” Microsojt III, 87 F. Supp. 2d at 38 (conclusions of law). As
Robert Bork recently explained, “[t]he primary charge against Microsoft . . . involves the
tying of a product that is a potential substitute for the monopoly product . ... A Web
browser can become an alternative platform for which applications are written, and then it
would not matter what operating system underlay it.” Robert H. Bork, A Predatory Mo-
nopolist, Wall St. J., Nov. 8, 1999, at A50.

215 Microsoft I1I, 84 F. Supp. 2d at 19 (findings of fact).
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product.”?16 Middleware such as Netscape’s Internet browser and Sun
Microsystems’s Java software pose a threat to Microsoft’s monopoly
because they undermine the applications barrier to entry. Since vari-
ous applications can run independently on middleware, such software
systems have the potential to become substitutes for the Windows op-
erating system.2'” Judge Jackson concluded that Microsoft denied
such middleware access to the Microsoft desktop and to critical distri-
bution channels in order to protect the applications barrier to entry.218

Access restrictions can take several different forms. A monopo-
list may adopt a bald rule forbidding its competitors from using the
relevant resource, or it may impose more subtle restrictions on its
competitors. The access terms may be so onerous that it is impossible
for a competitor to use a monopolist’s products or services effectively.
A monopolist may, for example, charge its competitors a price so
much higher than its price to other parties that it “has the same effect
on the rival as a pure refusal to deal.”21® By imposing postsale restric-
tions, monopolists can implement indirect restrictions on access to
their essential resources. For example, Microsoft has prohibited com-
puter manufacturers from making the icons for competing applica-
tions more prominent than Microsoft’s own applications on the “boot-
up” screen that users first see when they activate their computers.220

In certain cases, the redesign of a monopoly product can consti-
tute a type of access restriction. A monopolist may change its product
in a way that makes it incompatible with competitors’ peripheral com-
ponents that previously had been interchangeable with the product. If
the monopolist markets a peripheral product itself, the redesign could
be intended to exclude the monopolist’s competitors from the per-
ipherals market.221

216 Id. at 20.

217 See id. at 17-18.

218 See id. at 49, 53, 105, 106; Microsoft 111, 87 F. Supp. 2d at 39, 44 (conclusions of law).

219 Janusz A. Ordover & Robert D. Willig, An Economic Definition of Predation: Pric-
ing and Product Innovation, 91 Yale L.J. 8, 33 (1981).

220 See Microsoft III, 84 F. Supp. 2d at 59, 61 (findings of fact). Judge Jackson found
that the company imposed “stringent limits on the freedom of OEMs (original equipment
manufacturers) to reconfigure or modify Windows 95 and Windows 98 in ways that might
enable OEMs to generate usage for Navigator.” Microsoft 111, 87 F. Supp. 2d at 39 (con-
clusions of law).

21 IBM, for example, has been accused of redesigning the central processing unit
(CPU) of its computers to make the unit incompatible with peripheral products competing
with IBM’s own components. The plaintiffs alleged that the purpose of the redesign was to
extend IBM’s monopoly from the computer to the peripherals market. See Telex Corp. v.
IBM Corp., 510 F.2d 894 (10th Cir. 1975) (per curiam); Innovation Data Processing, Inc. v.
IBM Corp., 585 F. Supp. 1470 (D.N.J. 1984); Transamerica Computer Co. v. IBM Corp. (In
re IBM Peripheral EDP Devices Antitrust Litig.), 481 F. Supp. 965 (N.D. Cal. 1979); see
also C.R. Bard, Inc. v. M3 Sys., Inc., 157 F.3d 1340, 1382 (Fed. Cir. 1998) (finding that
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In order to meet its initial burden of proof in access cases, a plain-
tiff merely should have to demonstrate that a defendant implemented
a restriction that prevented it from using a monopolized product or
service. Such a low hurdle for plaintiffs is appropriate because access
restrictions, on their face, are contrary to a monopolist’s economic in-
terests. A monopolist, like any other firm, should be motivated to
maximize the return on its assets. In the ordinary course, therefore, a
monopolist should want the largest possible number of firms to
purchase its products or services. When a monopolist adopts a restric-
tive access policy, it is more likely than not acting to perpetuate or
extend its monopoly power. Thus, the monopolist should have the
burden of proving that it had a legitimate purpose for limiting access
to its products or services and was not pursuing an anticompetitive
objective:?22

Such an approach is consistent not only with Aspen and Kodak,
in which the Supreme Court placed the burden on monopolists to
prove a legitimate business justification for refusing to deal with com-
petitors,223 but also with a long line of “essential facility” cases dating
back to 1912. In those cases, the Supreme Court recognized that a
monopolist can gain an unfair advantage in the relevant market by
denying its competitors the right to access a resource required to en-
gage in effective competition in that market.22¢ The Court thus re-
quired monopolists to make their products and services equally
available to all qualified parties.??

changes in defendant’s biopsy device, which allowed its own replacement needles to be
used more effectively with device than plaintiff’s needles, violated Section 2 because
changes had no effect on performance and were designed for sole purpose of injuring com-
petitors in replacement needle market), cert. denied, 526 U.S. 1130 (1999).

222 In Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985), for exam-
ple, the Supreme Court concluded that, in refusing to cooperate in marketing the mul-
timountain ticket, the defendant was sacrificing “short-run benefits and consumer goodwi
in exchange for a perceived long-run impact on its smaller rival.” Id. at 611. Thus it was
appropriate to require the defendant to prove that its conduct was actually motivated by
efficiency concerns. See id. at 610-11.

223 See Eastman Kodak Co. v. Image Technical Servs., Inc, 504 U.S. 451, 483 (1992)
(“Liability turns, then, on whether ‘valid business reasons’ can explain Kodak’s actions.”);
Aspen, 472 U.S. at 602-05 (holding that monopolist’s right to refuse to deal with competi-
tors is not absolute and exists only if there are legitimate competitive reasons for refusal).

24 See Otter Tail Power Co. v. United States, 410 U.S. 366, 377 (1973) (requiring clec-
tric utility to provide wholesale power to cities that had established their own power com-
panies); Lorain Journal Co. v. United States, 342 U.S. 143, 152-57 (1951) (requiring
newspaper to sell advertising to patrons of radio station that competed with newspaper in
local media market); United States v. Terminal R.R. Ass'n, 224 U.S. 383, 394-97 (1912)
(requiring open access to railroad terminals that controlled only means of access to two
bridges leading across Mississippi River to St. Louis).

25 Although the essential facility doctrine originally covered physical assets such as
transportation facilities, see Terminal R.R. Ass'n, 224 U.S. at 394-97, it was eventually ex-
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In Microsoft 111, Judge Jackson characterized Microsoft’s conduct
as “exclusionary” and “predatory,” but he specifically did not find that
Microsoft had denied its competitors access to Windows as an essen-
tial facility. Under the approach proposed in this Article, the Win-
dows operating system, with its monopoly in the Intel-compatible PC
market, would be deemed to be an essential facility, and Microsoft
would be required to give all its competitors equal access to the
system.226

The findings of fact in Microsoft III indicate that Microsoft has
denied access to Windows in both direct and indirect ways.
Microsoft’s direct refusals to deal were targeted at IBM and Sun
Microsystems. Microsoft declined to give IBM access to the critical
pathways into its operating system (called “application programming
interfaces” or APIs)??7 that IBM needed to ensure that its software

tended to cover various intangible resources, see Silver v. New York Stock Exch., 373 U.S.
341, 347-49 (1963) (requiring access to electronic connection among stock brokers); Radi-
ant Burners, Inc. v. Peoples Gas Light & Coke Co., 364 U.S. 656, 659-60 (1961) (per
curiam) (requiring that seal of approval from industry standards-setting organization be
made equally available to all competitors); Associated Press v. United States, 326 U.S. 1,
21-23 (1945) (precluding members of Associated Press from denying access by their com-
petitors to wire service news). In recent years, the lower federal courts have applied the
essential facility doctrine to high-technology networks, requiring the owners of networks
with monopoly power to permit competitors to use the networks on equal terms. See MCI
Communications Corp. v. AT&T Co., 708 F.2d 1081, 1131-33 (7th Cir. 1983) (requiring
AT&T—which at time of suit still owned local Bell telephone systems—to allow MC]J, its
competitor in long-distance market, to interconnect its long-distance lines with AT&T’s
local lines); Intergraph Corp. v. Intel Corp., 3 F. Supp. 2d 1255, 1269-70, 1277-78 (N.D.
Ala. 1998) (finding that Intel’s microprocessors constituted essential facility because of
network of installed base of computer workstations using such microprocessors and that,
consequently, Intel must provide competitor with access to microprocessors and related
technical information), vacated, 195 F.3d 1346 (Fed. Cir. 1999).

26 Judge Jackson found that Microsoft possesses monopoly power in the market for
Intel-compatible PC operating systems. See U.S. v. Microsoft Corp. (Microsoft 11I), 87 F.
Supp. 2d 30, 36-37 (D.D.C. 2000) (conclusions of law), 84 F. Supp. 2d 9 (D.D.C. 1999)
(findings of fact), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed,
69 U.S.L.W. 3111 (U.S. July 26, 2000) (No. 00-139). As one commentator recently pointed
out, “Windows is the gateway through which all the hardware and software used in the vast
majority of personal computers must pass.” Lohr, supra note 33, § 4, at 1.

27 See Microsoft III, 84 F. Supp. 2d 9, 12 (findings of fact) (“The operating system
supports the functions of applications by exposing interfaces, called ‘application program-
ming interfaces,” or ‘APIs.’ These are synapses at which the developer of an application
can connect to invoke pre-fabricated blocks of code in the operating system.”); David P,
Hamilton, Microsoft Fumes over Ruling That It Discloses “Source Code,” Wall St. J., June
9, 2000, at B6 (“Microsoft typically doesn’t disclose any code related to . . . interfaces, and
instead characterizes them in an outline form known as ‘application programming inter-
faces,” which many Microsoft competitors charge are often incomplete or misleading.”);
Steve Lohr, A Spoonful of Sugar for Microsoft’s Bitter Pill, N.Y. Times, Dec. 12, 1999, § 3
(Money & Business), at 4 (describing APIs as “software hooks that enable other compa-
nies’ programs, from word processors to games, to run properly on Windows computers”).
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was compatible with Windows.228 Microsoft initially refused to license
Windows 95 to IBM and ultimately charged IBM a discriminatorily
high price for the license.22? Microsoft also made it impossible for Sun
Microsystems’s version of Java to run on its operating system by de-
signing its own Windows-compatible version of Java that lacked the
cross-platform capabilities of the Sun Microsystems version.z*?

These direct restrictions on access to Windows are against
Microsoft’s economic self-interest and have no business justification.
The Windows operating system has no inherent capacity limitations.
Its value both to Microsoft and to its customers increases with the
number of compatible applications programs. Thus, it is against
Microsoft’s legitimate interests to make it difficult for competitors
such as IBM to access the Windows operating system. Microsoft has
no legitimate reason to deny programmers the technical support and
information they need to make their applications compatible with
Windows. It can disclose sufficient information about its APIs to en-
able programmers to write such applications without disclosing the vi-
tal portions of the Windows source code.23! Microsoft, in fact, already
discloses such information to certain computer manufacturers.232
Microsoft also had no legitimate reason to make Windows incompati-
ble with Sun Microsystems’s version of Java. The API changes that
caused such incompatibility did not add any technical value to the op-
erating system. In fact, they made the operating system less efficient
by preventing cross-platform porting.233

The Microsoft III findings of fact indicate that Microsoft also has
implemented various indirect restrictions on access to Windows.
These restrictions have prevented Microsoft’s competitors from acces-
sing the critical distribution channels necessary to compete effectively
in the operating systems market. Such channels include the boot-up
screen that appears when the Windows program is activated as well as

228 See Microsoft 111, 84 F. Supp. 2d at 39-40 (findings of fact). Microsoft also refused to
allow IBM to self-certify its compliance with Microsoft’s hardware requirements for the
use of Windows. See id. at 42.

229 See id. at 39-42.

230 See id. at 104.

231 Thus Microsoft should be required to disclose “enough high-level information to sat-
isfy the requirements of application writers without disclosing low-level kernel detail that
discloses much about the implementation of the operating system. . . .” Maureen A.
O’Rourke, Drawing the Boundary Between Copyright and Contract: Copyright Preemp-
tion of Software License Terms, 45 Duke L.J. 479, 513 n.150 (1995).

232 See Microsoft 111, 84 F. Supp. 2d at 40, 42 (findings of fact).

233 See id. at 110 (“Microsoft’s dedication to the goal of protecting the applications bar-
rier to entry is highlighted by the fact that its efforts to create incompatibility between its
[operating system] and others resulted in fewer applications being able to run on Windows
than otherwise would have.”).
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the computer manufacturers (original equipment manufacturers or
OEMs) and Internet access providers (IAPs) that distribute mid-
dleware to consumers.

The Windows boot-up screen has been characterized as “an in-
creasingly important channel for online commerce.”23* Without equal
access to the screen, many applications programs could not compete
effectively with Microsoft’s own applications. “As Microsoft recog-
nizes in its own internal communications, consumers are likely to se-
lect whatever . . . services . . . they see the first time they turn on their
PC... and are unlikely to go through the trouble of switching.”235 By
enforcing restrictions on changes to the boot-up screen, Microsoft has
prevented its customers from promoting competing applications that
might be preferable to consumers.23¢ The company, for example, has
threatened to terminate the Windows license of any computer manu-
facturer that removed the icons for Microsoft’s programs from the
desktop screen, added icons for other applications that were more
prominent than the Microsoft icons, or altered the boot-up sequence
in order to promote third-party software.237

Consumers are most likely to use Internet browsers that are pre-
installed on their computers by OEMs or are bundled with the propri-
etary software of IAPs such as America Online, CompuServe, and
Prodigy.23® Microsoft denied Netscape access to these critical distri-
bution channels by using incentives and threats to induce the OEMs
and IAPs to favor the Microsoft Explorer browser over Navigator.23?

234 David Bank & John R. Wilke, Gates Seeks to Retake the Offensive, Wall St. J., Nov.
15, 1999, at A3.

235 United States v. Microsoft Corp. (Microsoft III), No. Civ.A.98-1232, 1998 WL
614485, at *13 (D.D.C. Sept. 14, 1998) (response to motion for summary judgment).

236 See Walter S. Mossberg, Microsoft’s Quandary: It’s Highly Regarded but Widely
Criticized, Wall St. J., Nov. 18, 1999, at B1 (stating that Windows interface is “still very
similar to the interface introduced on the Macintosh 15 years ago. Yet Microsoft has essen-
tially barred PC makers from experimenting with new user interfaces that might be
better.”).

27 See Microsoft 111, 84 F. Supp. 2d at 59, 61 (findings of fact). Microsoft’s licenses,
however, do permit computer manufacturers to pre-install competing programs and to add
icons of their choosing to the boot-up screen. See id. at 61, 63.

238 See Microsoft 111, 87 F. Supp. 2d at 39 (conclusions of law); Microseft 111, 84 F. Supp.
2d at 46 (findings of fact) (stating that:

Both OEMs and IAPs are able to place browsing software at the immediate
disposal of a user without any effort on the part of the user. If an OEM pre-
installs a browser onto its PCs and places an icon for that browser on the de-
fault screen, or “desktop,” of the operating system, purchasers of those PCs
will be confronted with the icon as soon as the operating system finishes load-
ing into random access memory (“RAM?”). If an IAP bundles a browser with
its own proprietary software, its subscribers will, by default, use the browser
whenever they connect to the Web.).

B9 See Microsoft III, 87 F. Supp. 2d at 39-43 (conclusions of law).
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The company, for example, reduced the Windows license fee for com-
puter manufacturers that agreed to promote Microsoft’s browser over
Netscape’s.2®® In order to induce IAPs to promote and distribute
Microsoft’s browser rather than Netscape’s, the company eliminated
browser license fees for IAPs, gave IAPs preferential placement on
the Windows desktop free of charge, and paid IAPs a “bounty™ for
every subscriber converted from the Navigator to the Explorer
browser.241 Under the approach proposed in this Article, Microsoft’s
actions would constitute an illegal denial of access to essential re-
sources required to compete effectively in the browser market.
Microsoft was acting against its apparent economic self-interest in in-
curring these costs and foregoing revenues it othenwise would have
received from the OEMs and IAPs. The only rational explanation for
the conduct lies in Microsoft’s attempt to deter the threat to its oper-
ating system monopoly posed by middleware such as Netscape’s
browser.

2. Defendants’ Justifications for Access Restrictions

Once a plaintiff has shown that it was denied access to an essen-
tial product or service, the defendant should have an opportunity to
demonstrate that it had a legitimate purpose for the access restric-
tions. As the District of Columbia Circuit stated in Hecht v. Pro-Foot-
ball, Inc.,2*2 “the antitrust laws do not require that an essential facility
be shared if such sharing would be impractical or would inhibit the
defendant’s ability to serve its customers adequately.”243

Owners of monopoly networks in the software, telecommunica-
tions and credit card industries often argue that they have legitimate
reasons for excluding certain parties from their networks24 A net-
work owner should find it easiest to uphold rules setting forth the
technical qualifications for use of a network. A firm should not be
allowed to use a network if it does not have the necessary technical

240 See Microsoft I1I, 84 F. Supp. 2d at 67-68 (findings of fact).

241 See id. at 68; Complaint at *43, Microsoft III (No. Civ.A.98-1232), available in 1998
Extra Lexis 89. In April 1998, Microsoft waived the provisions precluding those Internct
access providers and content providers from distributing competing browsers, but it contin-
ued to require them to make Internet Explorer their default browser. See Microsoft 111, 84
F. Supp. 2d at 75 (findings of fact).

242 570 F.2d 982 (D.C. Cir. 1977).

243 Td. at 992-93.

244 For example, AT&T and AOL have been involved in a battle over access by Internet
service providers to cable systems. See infra notes 265-74 and accompanying text. The
members of the Visa credit card system have argued that they should be able to exclude
Sears from membership. See SCFC ILC, Inc. v. VISA U.S.A., Inc., 36 F.3d 958 (10th Cir.
1994). Microsoft has argued that its customers should not be able to change the configura-
tion of icons on the Windows desktop. See supra notes 234-37 and accompanying text.
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abilities or financial wherewithal. A new user must be capable of pay-
ing any reasonable admission fees as well as its continuing share of the
cost of operating a network. It must also possess the technical abili-
ties, professional licenses, and qualifications required to participate ef-
fectively in the network.24> A network may also require that there be
a technical compatibility between its systems and those of a potential
user. A network cannot operate efficiently without a smooth ex-
change of information. In order to achieve effective interchange, a
network must be able to require new users to operate computer hard-
ware and software that meet the network’s specifications. If a bank,
for example, wishes to join a national credit card system, it must en-
sure that its computer systems will interchange effectively with those
of the credit card network.246

An owner of a high-technology network, however, will find it dif-
ficult to justify limits on the number of firms that can use a network.
Most networks do not have inherent capacity limitations and can ad-
mit new users with minimal disruption. In fact, most networks be-
come more valuable when the number of their users increases.247
Thus, a network owner’s decision to exclude future users is more
likely to be based on a desire to limit competition than upon legiti-
mate efficiency concerns.

A monopolist’s competitors in peripheral markets may claim that
it violated Section 2 by redesigning its products to make them incom-
patible with the competitors’ products.2#® A monopolist should pre-
vail in such cases if it can demonstrate that the applicable redesign
resulted in some plausible technical improvement. In such a case, a
monopolist would have a rational economic purpose for the redesign
other than to extend its monopoly into a related market.?4?

245 For example, a television station must have approval from the Federal Communica-
tions Commission before it can broadcast over a cable television network, and smaller
banks must have Federal Reserve Board approval to participate in certain electronic funds
transfers. See Donald 1. Baker, Compulsory Access to Network Joint Ventures Under the
Sherman Act: Rules or Roulette?, 1993 Utah L. Rev. 999, 1081 n.312.

246 In order to be upheld, however, technical qualifications for use of a network should
include objective standards that can be applied equally to all potential users. Vague and
subjective standards that leave a wide latitude for interpretation should not be acceptable.
In United States v. Realty Multi-List, Inc., 629 F.2d 1351 (5th Cir. 1980), for example, the
Fifth Circuit voided a real estate multiple listing service’s requirement that a member have
a “favorable credit report and business reputation.” Id. at 1381.

247 See supra notes 60-64 and accompanying text.

248 See supra note 221 and accompanying text.

249 For example, in Transamerica Computer Co. v. IBM Corp. (In re IBM Peripheral
EDP Devices Antitrust Litig.), 481 F. Supp. 965 (N.D. Cal. 1979), IBM developed a new
interface between its CPU and tape drives that would not function with a rival’s drives.
The court declined to find IBM liable under Section 2, because the new interface had
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In certain cases, however, a monopolist may not have a legitimate
business justification for redesigning a product in a way that makes it
incompatible with a competitor’s product. Microsoft has allegedly
used various means, including continual redesigns of its APIs, to make
its own applications programs more compatible with Windows than its
competitors’ applications.2’® There is no legitimate business justifica-
tion for Microsoft to redesign its API interfaces in such a manner. It
is more rational, from an economic standpoint, for Microsoft to make
Windows compatible with as many applications as possible, in order to
ensure its broadest possible use.2s! Thus, Microsoft’s only rationale
for the redesigns may be to extend its monopoly power from the oper-
ating system market to the applications markets.

A monopolist may argue that a requirement that it deal with its
competitors would violate its intellectual property rights. Many courts
have refused to force monopolists to license their patents or copy-
rights to their competitors, concluding that such intellectual property
rights give the owner a lawful monopoly in the relevant product.2 In
order to recognize the validity of patents or copyrights, the courts
should afford a presumption of legality to a monopolist’s claim that its
refusal to deal was justified by its intellectual property rights2s3 A
plaintiff, however, should be able to rebut the presumption by proving

“fewer wires and connectors” than the previous version and thus was technically superior.
Id. at 1004.

250 See Lopatka & Page, supra note 59, at 323-24 (describing 1990 FTC investigation
finding that Microsoft allegedly used “devious means” to assure compatibility only be-
tween its own applications programs and Windows).

251 See Declaration of Rebecca M. Henderson § 89, United States v. Microsoft Corp.
(Microsoft III), 84 F. Supp. 2d 9 (D.D.C. 1999) (findings of fact), 87 F. Supp. 2d 30
(D.D.C.) (conclusions of law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition
for cert. filed, 69 U.S.L.W. 3111 (U.S. July 26, 2000) (No. 00-139), available at <http//
www.usdoj.gov/atr/cases/f4600/4644.htm> (“Firms developing server-based middleware
without the benefit of a PC operating system monopoly have strong incentives to support
open, robust interfaces that are compatible with many applications and many kinds of
clients.”).

252 See Data Gen. Corp. v. Grumman Sys. Support Corp., 36 F.3d 1147, 1186 (1st Cir.
1994) (“*A patent holder who lawfully acquires a patent cannot be held liable under Sec-
tion 2 of the Sherman Act for maintaining the monopoly power he lawfully acquired by
refusing to license the patent to others.”” (quoting Miller Insituform, Inc. v. Insituform of
N. Am., Inc., 830 F.2d 606, 609 (6th Cir. 1987))); United States v. Westinghouse Elec.
Corp., 648 F.2d 642, 647 (9th Cir. 1981) (finding no antitrust violation because “Westing-
house has done no more than to license some of its patents and refuse to license others™);
SCM Corp. v. Xerox Corp., 645 F.2d 1195, 1206 (2d Cir. 1981) (“[W]here a patent has been
lawfully acquired, subsequent conduct permissible under the patent laws cannot trigger any
liability under the antitrust laws.”).

253 The Ninth Circuit took such an approach in Image Technical Servs,, Inc. v. Eastman
Kodak Co., 125 F.3d 1195 (9th Cir. 1997), in which it afforded a presumption of a valid
business justification to a monopolist’s argument that it should not be forced to license
patented products to its competitors. See id. at 1218.
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that the defendant truly was not motivated by a desire to protect such
rights. A defendant, for example, recently may have changed a pat-
tern of making patented or copyrighted products freely available.254
A plaintiff also may be able to show that a defendant’s intellectual
property arguments are pretextual. In certain cases, only a small por-
tion of the products involved in the refusal to deal may be covered by
patents or copyrights, raising doubts about the legitimacy of the de-
fendant’s intellectual property arguments.?5>

Microsoft’s restrictions on access to its Windows boot-up screen
have no legitimate business purpose and are not justified by any of
Microsoft’s intellectual property interests. Microsoft argued in
Microsoft III that since Windows is copyrighted, the copyright laws
“give Microsoft the right to prevent OEMs, which act as Microsoft’s
distributors, from shipping modified versions of Windows without
Microsoft’s permission.”25¢ However, Microsoft’s copyright justifica-
tions for its boot-up screen restrictions are pretextual. Microsoft cur-
rently allows certain of its largest customers to change the initial boot-
up sequence for Windows 98. The modifications to the boot-up screen
proposed by several OEMs would merely have given icons for com-
peting applications more prominent placement and would not have
affected the functionality of the Windows program in any way.257
Judge Jackson concluded that the “modifications that Microsoft pro-
hibits would not compromise the quality or consistency of Windows
any more than the modifications that Microsoft currently permits.”258
Since restrictions on alterations to the boot-up screen harm
Microsoft’s relationships with its customers, the only rational explana-
tion for the company’s behavior is that it is attempting to perpetuate
its monopoly power by preventing customers from giving “prominent
placement to middleware that could weaken the applications barrier
to entry.”29

If the defendant claims that access restrictions are justified by the
need to prevent its competitors from accessing confidential know-

254 In Intergraph Corp. v. Intel Corp., 3 F. Supp. 2d 1255 (N.D. Ala. 1998), rev’d, 195
F.3d 1346 (Fed. Cir. 1999), Intel was found liable under Section 2 for failing to supply
microprocessors and related technical information to a competitor. The court concluded
that Inte] had “no legitimate intellectual property basis” for refusing to deal with the com-
petitor, “especially since Intel . . . [had] been doing so for the last four years.” Id. at 1279,

255 See Image Technical Servs., Inc., 125 F.3d at 1218-20 (finding Kodak’s intellectual
property arguments pretextual when it had patents on only small percentage of replace-
ment parts that it refused to sell to ISOs).

256 Defendant Microsoft Corporation’s Proposed Conclusions of Law at *18, Microsoft
IIT (No. Civ.A.98-1232), available in 2000 WL 150760.

257 See Microsojt 111, 87 F. Supp. 2d at 44 (conclusions of law).

258 Microsoft 111, 84 F. Supp. 2d at 64 (findings of fact).

259 1d. at 66.
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how, the plaintiff may be able to show that less restrictive alternatives
were available to the defendant. Such alternatives may indicate that a
monopolist’s intellectual property defense was simply a guise for an
anticompetitive scheme. Microsoft, for example, has been accused of
giving its own applications programmers undue preference by with-
holding from third parties the technical information on its APIs.2¢0
Microsoft may claim that its refusal to disclose such information is
justified by confidentiality concerns. This defense, however, should
not survive judicial scrutiny. The company should be able to give
independent applications programmers enough information about its
API interface to enable them to design compatible applications with-
out disclosing the vital portions of source code that would allow such
programmers to duplicate the Windows operating system.26!

3. The Importance of Open Access to Cable Networks

The proposed approach would resolve one of today’s most con-
troversial antitrust issues: the extent to which owners of cable systems
should be required to grant competitors open access to their networks.
Cable networks quickly are becoming the most important route for
consumers’ high-speed connections to the Internet. Cable has the
broad bandwidth which allows it to carry all types of data, including
video, audio, text, film, and still pictures, to consumers simultaneously

260 See Sheremata, supra note 58, at 945 (“In this way, Microsoft gave its own applica-
tion developers a substantial advantage over competitors.”). Microsoft’s competitors have
argued that the company “gives them only rudimentary maps of the Windows A.P.L’s,
making it impossible to compete with the designs of Microsoft's own applications program-
mers, who enjoy a detailed road map of Windows, complete with little back roads and
alleys that can be used as shortcuts.” Steve Lohr, In an Antitrust Suit, a Tiny Ex-Partner Is
Taking Aim at Microsoft, N.Y. Times, May 31, 1999, at C1.

261 See Piraino, supra note 14, at 62 (pointing out that, without access to detailed design
specifications of Windows source code, Microsoft’s competitors could not duplicate Win-
dows system). A few courts have required monopolists to disclose compatibility standards.
See, e.g., United States v. AT&T Co., 524 F. Supp. 1336, 1374-75 (D.D.C. 1981) (requiring
AT&T to disclose information on compatibility standards between its telephone system
and related equipment made by firms competing with AT&T affiliate). Many courts, how-
ever, have failed to require such disclosure, concluding that such a requirement would chill
incentives for research by depriving inventors of the lead time over the rest of the market-
place that they would naturally expect from an innovation. See, e.g., Berkey Photo, Inc. v.
Eastman Kodak Co., 603 F.2d 263, 281 (2d Cir. 1979) (holding that Kodak had no duty to
predisclose information about new film format); ILC Peripherals Leasing Corp. v. IBM
Corp., 458 F. Supp. 423, 436-37 (N.D. Cal. 1978) (finding that IBM had no duty to disclose
interface information), aff’d sub nom. Memorex Corp. v. IBM Corp., 636 F.2d 1188 (9th
Cir. 1980). Such courts have failed to recognize that firms' incentive to maintain their
dominance in the primary market in which they already hold monopoly power should be a
sufficient spur to continue improving the functioning of their monopoly product. Thus, a
requirement to disclose information on interfaces should not discourage monopolists from
continuing to innovate.
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and quickly, over a single wire.262 Cable systems have a unique ad-
vantage over other telecommunications networks, such as telephone
lines. Because of their narrower bandwidth, telephone lines accept
Internet transmissions at much slower speeds than cable networks.263
Thus, for many consumers, cable networks will be the exclusive gate-
way to the high-speed Web services of the future.264

In recent years, AT&T and AOL have been involved in a battle
over access to cable networks. Both companies operate Internet ac-
cess services, which can be delivered most effectively to consumers
through high-speed cable modems. The “broadband war” between
AOL and AT&T began in 1998, when AT&T announced its pro-
posed merger with Media One. By combining Media One’s cable
system with its current cable operations, AT&T will operate in
eighteen of the top twenty cable markets in the United States and
will surpass Time Warner as the largest cable company.265 Most
of the cable companies acquired by AT&T hold monopoly pow-
er in their local markets.266 Thus, by requiring its customers to
connect to the Internet through its own service, AT&T can lever-
age its cable monopoly into the Internet service market. AOL has
taken the lead in arguing that due to the monopoly advantages of
AT&T’s cable networks, other Internet service providers should
be allowed equal access to such networks.26? In 1998, AOL
launched a national campaign to persuade local governments to re-
quire open access to AT&T’s cable systems. Twelve out of the hun-
dreds of municipalities that reviewed AT&T’s cable purchases re-

262 See Thomas A. Piraino, Jr., A Proposed Antitrust Analysis of Telecommunications
Joint Ventures, 1997 Wis. L. Rev. 639, 671 (“Cable networks have the broad-band width
necessary to carry high volumes of data . . . .”); Michael J. Wolf, . . . And the Triumph of
Broadband, Wall St. J., Jan. 11, 2000, at A26 (describing how broadband has the “ability to
deliver seamlessly all types of data—text, audio, video, film, still pictures—anywhere, at
any time, whether to your television set, computer, telephone, personal digital assistant,
even, perhaps, your refrigerator™).

263 See Bryan Gruley, AOL Leads Lobbying Campaign to Gain Access to ‘Broad-Band’
Cable TV Lines for the Internet, Wall St. J., Jan. 26, 1999, at A20.

264 Tt is possible, however, that satellite services someday may compete with cable net-
works and telephone lines as points of Internet access for consumers. See Andrew Pollack,
Coming Soon, Downloads from Up Above, N.Y. Times, Feb. 27, 2000, § 3 (Money & Busi-
ness), at 11.

265 See Wolf, supra note 262, at A26 (describing AT&T’s purchase of Media One).

266 See Michael M. Weinstein, Hold On, Maybe We’ll Connect You, N.Y. Times, May
16, 1999, § 4 (Week in Review), at 4 (pointing out that AT&T’s purchase of cable compa-
nies has “replaced one cable monopolist, TCI or Mediaone {sic], with another, AT&T”).

267 See Saul Hansell, Now, AOL Everywhere, N.Y. Times, July 4, 1999, § 3 (Money &

Business), at 1; Walter S. Mossberg, Will the New AOL Still Serve User Needs? Five Tests
That Matter, Wall St. J., Jan. 20, 2000, at B1.
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quired the company to guarantee access to other Internet service
providers.268

When its merger with Time Warner is completed, AOL will be-
come the second largest operator of cable systems in the United
States. Ironmically, AOL-Time Warner then may face the same open
access demands from other Internet service providers that it has made
of AT&T. Under the approach proposed in this Article, both AT&T
and AOL-Time Warner would be required to allow competing In-
ternet access companies to use their cable systems on equal terms.

The Seventh Circuit recognized in MCI Communications Corp. v.
AT&T Co.?%9 that access to telecommunications networks often is es-
sential for competitors in related markets. In MCI, AT&T was found
liable under Section 2 for refusing to allow MCI to interconnect its
long-distance lines to the local Bell telephone network, which at the
time of the suit still was owned by AT&T.270 The local telephone lines
were deemed to be essential facilities because they were the only di-
rect connections to consumers and were prohibitively expensive to du-
plicate.2’? The cable systems operated by AT&T and AOL-Time
Warner are just as essential to competition in related markets as the
local telephone network was in MCIL In the areas covered by such
cable networks, competing Internet service providers have no other
means of reaching consumers through a broadband network, and a
similar network would be too expensive to duplicate.?2”2 There is little
reason to believe that local cable markets would support the construc-
tion of a second system to consumers’ homes. “As a result, broad-
band cable could become the sole entry point into the home for a
whole new world of information, communication and entertainment
services.”273

Since AT&T’s cable contracts require customers to use its own
Internet service, competing providers easily should be able to meet
their initial burden of proving the denial of access to an essential facil-
ity. Under the proposed approach, AT&T would then have to prove a
legitimate business reason for restricting access by the Internet service

268 See John R. Wilke & Kathy Chen, Merger Partners Vow Open Access to Cable
Lines, Wall St. J., Jan. 11, 2000, at B1.

269 708 F.2d 1081, 1146 (7th Cir. 1983).

270 See id. at 1132-33.

271 See id. at 1133.

272 AT&T argues that regional telephone companies and satellite services provide alter-
native means by which Internet service providers could reach consumers. It is unclear,
however, “whether the phone companies have a technology that can provide comparable
Internet service or whether satellite services will ever reach beyond a small, wealthy
niche.” Weinstein, supra note 266, § 4, at 4.

273 Murray, supra note 15, at Al.
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providers to its local cable systems. It would be difficult for AT&T to
meet that burden. AT&T’s cable systems have the capacity to carry
other Internet services, and AT&T should be able to allow alternative
services on those systems without disclosing any of its confidential
know-how or other intellectual property. Furthermore, AT&T could
require Internet service providers to demonstrate their technical qual-
ification to use AT&T’s cable systems. It could also charge such ser-
vice providers a reasonable fee for such use. It therefore appears that
the only rational economic explanation for AT&T’s refusal to deal
with competing Internet service providers would be to extend its own
monopoly in cable systems into Internet services.274

The proposed approach also has potential applications to access
restrictions imposed by other network industries that hold monopoly
power in America today. Professional sports leagues such as Major
League Baseball, the NFL, the NBA, and the NHL, for example, hold
monopoly power, and they could be required to demonstrate legiti-
mate reasons for refusing to admit new teams from cities with suffi-
cient population to support the relevant professional sport.275
Similarly, airlines which dominate a particular “hub” city could be re-
quired to allow start-up airlines reasonable access to airport gates in
order to operate in that city.

B. Tying Arrangements

During Wave I1II, the courts adopted conflicting standards in tying
cases. In certain cases the courts focused on the physical relationship
between the relevant components, and in other cases they emphasized
the nature of consumer demand for the components.2’6 The proposed
approach would eliminate such inconsistencies and clarify the courts’
analysis of tying arrangements.

274 As one observer recently concluded, “[t]he plan [to preclude other Internet services
from using cable systems] threatens to give AT&T excessive control over the future high-
speed Internet.” Weinstein, supra note 266, § 4, at 4. In fact, some municipalities have
already required AT&T to open up its local cable lines to competing Internet service prov-
iders. Portland, Oregon and Broward County, Florida have passed such ordinances, and
other local governments are considering similar approaches. See Kathy Chen, Another
Vote to Open Up Cable Lines Means More Complications for AT&T, Wall St. J., July 14,
1999, at B7; Jason L. Riley, Faster Web Access Coming (One Day) to a Home Near You,
Wall St. J., July 14, 1999, at A23.

275 See Thomas A. Piraino, Jr., The Antitrust Rationale for the Expansion of Profes-
sional Sports Leagues, 57 Ohio St. L.J. 1677-80 (1996) (describing how sports leagues
should be deemed essential facilities to which any qualified teams should be granted mem-
bership); Thomas A. Piraino, Jr., A Proposal for the Antitrust Regulation of Professional
Sports, 79 B.U. L. Rev. 889, 944-48 (1999) (same).

276 See supra notes 155-61 and accompanying text.
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The courts should begin with the proposition that improvements
of current products, or introductions of new products, that stand on
their own and are not used in conjunction with competitors’ products,
do not raise tying or access issues and should be deemed per se legal.
Such innovations benefit consumers by reducing prices and enhancing
quality. At the same time, they do not have any anticompetitive ef-
fects. Simply by introducing or improving an independent product, a
monopolist does not exclude competitors from an essential resource,
leverage its monopoly into new markets, or otherwise perpetuate or
extend its monopoly power. Since the only purpose and effect of such
innovation is beneficial, it should be considered conclusively legal
under Section 2.

Tying issues arise, however, when a monopolist integrates previ-
ously separate components into a single package. Through such a
technological tying arrangement, a firm can extend its monopoly from
one component product market to another. For example, by integrat-
ing its Internet browser into Windows, Microsoft can give its own
product a competitive advantage over other browsers;??7 by designing
cameras to work only with its own film, Kodak can limit competition
from other producers of film;??8 and by combining peripheral devices
with its CPUs, IBM can enhance its power in the peripherals
market.???

A monopolist can also use a tying arrangement to perpetuate its
market power in the monopolized market. Like access restrictions,
tying arrangements may be particularly attractive to a monopolist
when a product in a peripheral market has the potential to compete in
the monopolized market. In such cases, simply by integrating its own
peripheral product with the monopoly product, a monopolist can de-
prive its potential competitor in the peripherals market of the sales it
needs to develop the peripheral product to the point where it can
compete in the monopolized market. For example, the government
has alleged in Microsoft III that Microsoft integrated its own Web
browser into Windows not only to extend its monopoly power into the

277 See Complaint at *50-*58, United States v. Microsoft Corp. (Microsoft III), 84 F.
Supp. 2d 9 (D.D.C. 1999) (findings of fact), 87 F. Supp. 2d 30 (D.D.C.) (conclusions of
law), 97 F. Supp. 2d 59 (D.D.C. 2000) (final judgment), petition for cert. filed, 69 U.S.L.W.
3111 (U.S. July 26, 2000) (No. 00-139), available in 1998 Extra Lexis 89 (stating allegations
of technological tie between Microsoft’s operating system and its Internet browser).

278 See Foremost Pro Color, Inc. v. Eastman Kodak Co., 703 F.2d 534, 539-43 (9th Cir.
1983) (stating allegations of technological tie between Kodak's 110 Instamatic camera,
film, and developing process).

219 See Telex Corp. v. IBM Corp., 367 F. Supp. 258, 347 (N.D. Okla. 1973) (stating alle-
gations of technological tie between IBM’s CPU and peripheral products), rev'd, 510 F.2d
894 (10th Cir. 1975).
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browser market, but also to protect its monopoly in operating systems
from the threat posed by Netscape’s browser.280

A monopolist usually has no legitimate reason to force its cus-
tomers to purchase a group of products they would prefer to purchase
separately. In Alaska Airlines v. United Airlines,?8! the Ninth Circuit
pointed out the usual lack of any economic rationale for such conduct:
“[E]very time the monopolist asserts its market dominance on a firm
in the leveraged market, the leveraged firm has more incentive to find
an alternative supplier.”282 Were it not for the advantage of perpetuat-
ing or extending its monopoly, a monopolist presumably would not
want to take the risk of alienating its customers by imposing an un-
wanted tying arrangement upon them. Thus the plaintiff should be
able to meet its initial burden of proof in technological tying cases by
showing that a monopolist changed its prior pattern of dealing by
making previously separate products available only as an integrated
package. The burden then should shift to the monopolist to demon-
strate a legitimate business justification for combining the products.

In evaluating a monopolist’s defenses in a technological tying
case, the courts must be careful to protect monopolists’ incentive to
innovate. A monopolist’s desire to improve its products through an
integration may be difficult to distinguish from its intent to exclude
rivals from the relevant market. Often, a monopolist has mixed mo-
tives for integrating previously separate products. A monopolist can
be expected to be aware not only that a successful integration will
benefit consumers, but also that it will cause competitive injury to its
rivals.

The proposed approach will ensure that legitimate product inte-
grations do not form a basis for Section 2 liability. A defendant only
would be liable for integrating previously separate products when its
intent was to extend or perpetuate its monopoly power. A defendant
should be able to justify its conduct whenever it can show that a prod-
uct integration had a plausible efficiency benefit. If the newly pack-
aged product enhances performance or lowers cost, it should be
permitted even if it was adopted in part to preclude competition.283 It
should be sufficient that a monopolist was spurred to some extent by a

280 See Complaint at *50-*65, Microsoft III (No. Civ.A.98-1232).

281 948 F.2d 536 (9th Cir. 1991).

282 1d. at 549.

283 For example, in Transamerica Computer Co. v. IBM Corp. (In re IBM Peripheral
EDP Devices Antitrust Litig.), 481 F. Supp. 965 (N.D. Cal. 1979), the court held that
IBM'’s design changes in its CPU were not unlawful under Section 2, even though IBM’s
“predominant intent” for the changes was to preclude or delay compet