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One of the things courts across the nation struggled with throughout the COVID-19
pandemic was the conflict between preserving defendants’ rights under the
Confrontation Clause of the Sixth Amendment and implementing the safest public
health measures. Measures like masking or virtual testimony recommended by
public health officials threatened to abridge defendants’ rights. This Note has two
primary contentions. First, it will argue that the wide variation in the ways courts
chose to resolve this tension revealed a fundamental issue in our Confrontation
Clause jurisprudence: Courts have never actually defined the underlying right. In
fact, this Note will argue, that the “confrontation right” is more appropriately
understood as a bundle of distinct rights which must be carefully prioritized.
Second, this Note will argue that the standards used to adopt these modifications
were insufficiently rigorous. It proposes, therefore, that it is time for the legislature
to intervene as they have in other situations involving modified confrontation, and
to provide courts with a structured procedure for authorizing modified witness tes-
timony during times of emergency.
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INTRODUCTION

If you walked into any federal criminal jury trial in the Eastern
District of New York in 2021, you would see the effects of the ongoing
COVID-19 pandemic.! Absent was the traditional courtroom testi-
mony you would be familiar with from television. Instead, the testi-
fying witness sat in the jury box, the jury in the gallery, and the public
in a separate room, linked by video.? Almost everyone wore masks:
the judge, the jury, the advocates, the clerks>—all except the wit-
nesses.* A testifying witness in the Eastern District of New York was
not permitted to wear a mask, but instead had to don a plastic face
shield so that the jury could see their nose and mouth.> Although the
decision to remove witnesses’ masks may have been risky for the
health and safety of the trial participants, it was, in the eyes of the
Eastern District, necessary to preserve the defendant’s constitutional
rights under the Confrontation Clause of the Sixth Amendment.® In
other words, although it might be dangerous, without it, the trial just
would not be fair.”

1 UniTeD STATES DisTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK, PLAN
FOR REsUMPTION OF JURY TRiaLs (2021) [hereinafter E.D.N.Y. PLAN FOR REsumPTION],
https://img.nyed.uscourts.gov/files/pub-news/Plan %20for %20Resumption %200f %
20Jury %20Trials.pdf [https:/perma.cc/FTSF-BDS9)].

2 Id. at 2-3.

3 1d at?2.

4 Id. at 3.

51d

6 United States v. Cohn, 481 F. Supp. 3d 122, 126 (E.D.N.Y. 2020) (“Jury trials,
particularly in criminal cases, present singular obstacles: effective credibility evaluation
(and perhaps the Confrontation Clause) requires that witnesses testify without traditional
masks.”).

7 See David Oscar Markus, Judge Jed Rakoff, For the Defense with David Oscar
Markus, at 08:40 (Apr. 13, 2021), https://www.forthedefensepodcast.com/episode/judge-
jed-rakoff [https://perma.cc/ZV49-Q8TS] (explaining the same rationale for allowing
witnesses to testify without masks in the Southern District of New York).
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To someone used to such a courtroom, it might be jarring to enter
a courtroom in the Middle District of Georgia during the same time
period. District courts in that jurisdiction decided that masks for wit-
nesses were fine.® In an even stronger move, the Southern District of
New York, sitting just across the East River from the Eastern District
discussed above, permitted testimony via videoconference for wit-
nesses with health concerns.” As this Note will explore, the different
procedures undertaken by courts represent fundamentally conflicting
views on the nature and scope of the Confrontation Clause.

In ordinary times, a criminal defendant’s rights under the
Confrontation Clause are outlined by the Supreme Court’s landmark
decision in Crawford v. Washington.'© A defendant has a right to con-
front those who will give testimony against them.!! This primarily
means that the prosecution cannot use testimonial statements (i.e.,
statements offered for their truth and made for the primary purpose
of law enforcement or prosecution) from non-testifying witnesses.!2
But it also means that the defendant has the right to a traditional con-
ception of testimony against them: testimony given in open court
where the jury can see the witness and the witness can see the defen-
dant.’3 This right to traditional testimony is, of course, not without
exceptions. In Maryland v. Craig, the Court outlined the basic frame-
work used to determine whether exceptions are appropriate: The
alternative to traditional testimony must be reliable, and its use must
be necessary to prevent harm.'#

But pandemic times were not ordinary times. The pandemic
forced unprecedented's shifts to the basic model of witness testi-

8 See United States v. Crittenden, No. 4:20-CR-7, 2020 U.S. Dist. LEXIS 151950, at
*13-22 (M.D. Ga. Aug. 21, 2020) (holding that the Confrontation Clause is not violated by
requiring witnesses to wear masks).

9 See generally United States v. Donziger, No. 19-CR-561, 2020 U.S. Dist. LEXIS
157797 (S.D.N.Y. Aug. 21, 2020) (allowing a seventy-two-year-old witness with undisclosed
medical issues to testify via video from his hometown of Dallas); United States v.
Akhavan, 523 F. Supp. 3d 443 (S.D.N.Y. 2021) (allowing a fifty-seven-year-old with
hypertension and atrial fibrillation to testify by video).

10 541 U.S. 36 (2004).

1 Id. at 51.

12 See Davis v. Washington, 547 U.S. 813, 822 (2006) (establishing the standard for
“testimonial” statements).

13 See Coy v. Iowa, 487 U.S. 1012 (1998) (finding it unconstitutional for child witnesses
to testify with a screen between them and the defendant such that they could not see the
defendant and the defendant could only dimly make them out).

14 497 U.S. 836 (1990).

15 For a discussion of the differences in scale between the pandemic modifications to
testimony and any modifications that had been used in the past, see infra Section II.B.
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mony.'® Simply halting all criminal trials for years was not an option.
That would create a backlog in the courts, disrupting the criminal legal
system nationwide (to say nothing of its effects on the defendants’
Sixth Amendment speedy trial rights).!'” Thus, courts had to either
expect witnesses to take risks with a deadly virus'® in order to comply
with the traditional model of testimony or limit a defendant’s constitu-
tional rights. Different courts and court systems adopted very dif-
ferent tactics for resolving this issue. Some permitted masks!® or other
forms of personal protective equipment (PPE).20 Others permitted
protective equipment in the courtroom short of PPE.?! In rare cases,
individual judges even permitted remote, two-way video testimony.??
On the other hand, some court systems and judges demanded the
traditional model, regardless of its public health implications.??

This Note has two primary contentions. First, it will argue that the
wide variation in the ways courts modified witness testimony during
the pandemic reflects a fundamental tension in Confrontation Clause
jurisprudence: Courts have never actually defined the underlying right
to confrontation. This Note will then argue that the “confrontation
right” should be understood as a bundle of associated rights: the right
to cross-examine the witness; the right to have the witness in the same
room as the defendant; the right to have the defendant in the same
room as the jury; the right to have testimony occur in the courtroom;
and the right to have the jury observe the witness’s demeanor. This
Note contends that attempts to adapt to the pandemic placed these

16 See Jessica A. Roth, The Constitution Is on Pause in America’s Courtrooms, THE
AtranTiC (Oct. 10, 2020), https://www.theatlantic.com/ideas/archive/2020/10/constitution-
pause-americas-courtrooms/616633 [https://perma.cc/CCTN-DTBB] (discussing the variety
of ways American courts are dealing with the effects of the pandemic).

17 Id.

18 See WHO Coronavirus (COVID-19) Dashboard, WorLD HEALTH ORGANIZATION,
https://covid19.who.int [https://perma.cc/4Z25-SDAT] (showing worldwide deaths from the
COVID-19 pandemic in the millions).

19 See e.g., United States v. Crittenden, No. 4:220-CR-7, 2020 U.S. Dist. LEXIS 151950
(M.D. Ga. Aug. 21, 2020); United States v. Clemons, No. RBD-19-0438, 2020 U.S. Dist.
LEXIS 206221 (D. Md. Nov. 4, 2020).

20 See E.D.N.Y. PLAN FOR RESUMPTION, supra note 1, at 3 (describing the use of PPE).

21 See id. at 3; United States v. Petit, 496 F. Supp. 3d 825, 827 (S.D.N.Y. 2020).

22 See, e.g., United States v. Donziger, No. 19-CR-561, 2020 U.S. Dist. LEXIS 157797
(S.D.N.Y. Aug. 31, 2020); United States v. Akhavan, 523 F. Supp. 3d 443, 451-56 (S.D.N.Y.
2021).

23 See generally United States v. Casher, No. CR 19-65-BLG, 2020 U.S. Dist. LEXIS
106293 (D. Mont. June 17, 2020) (finding that testimony by videoconference is not a viable
alternative to live testimony); see also In re Authorizing Limitation Of Court Operations
During A Public Health Emergency And Transition To Resumption Of Certain
Operations, Administrative Order No. 2020-79, 4 (Ariz. May 20, 2020) [hereinafter Ariz.
Limitation Order], https://www.azcourts.gov/Portals/22/admorder/Orders20/2020-
79.pdf?ver=2020-05-21-120117-320 [https://perma.cc/ NWX7-KWEP].
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rights in competition with one another, forcing courts to choose
among them in ways they have not been required to do in the past. It
then argues that, to effectively determine which modifications are
appropriate in the future, courts must prioritize these separate rights,
rather than treat them as a conglomerate.

Second, this Note will argue that, regardless of which modifica-
tions various courts chose to adopt, the standards used to adopt them
were insufficiently rigorous. One would hope that these decisions
were being made based on rigorous scientific evidence—evidence that
had been tested for fairness and accuracy. Unfortunately, the adminis-
trative orders authorizing such decisions often cited only one piece of
Centers for Disease Control and Prevention (CDC) or state health
department guidance and then identified a preferred form/level of
PPE.?* Judges reviewing the constitutionality of such orders have too
often simply cited similar guidance and signed off.?>

This perfunctory approach to assessing scientific necessity poses a
major problem. It is now clear that the CDC made mistakes in some
of its guidance in the early stages of the pandemic.2® Some guidance
proposed measures that were insufficient.?” Other guidance proposed
measures that were unnecessary.?® As time progresses, it is also
becoming clear that, in some cases, the CDC guidance did not even
reflect the best available science.?” It is one thing to say that a defen-
dant should be forced to give up some of their confrontation rights for
a medically necessary measure, but it is another to say that a defen-
dant should be forced to give up their rights for a measure that turned
out to provide little protection.?® This Note proposes, therefore, that it
is time for state and federal legislatures to intervene as they have in
other cases involving the confrontation rights,?! and to provide the

24 See e.g., Ariz. Limitation Order, supra note 23; In Re Coronavirus/Covid-19
Pandemic, Eighth Authorization to Continue the Use of Videoconferencing or
Teleconferencing in Criminal Matters, Administrative Order No. 2022-05 (E.D.N.Y. 2022),
https://img.nyed.uscourts.gov/files/general-ordes/AdminOrder2022-05.pdf [https://
perma.cc/6AGA-4UUW].

25 See infra note 161 and accompanying text.

26 See Deborah Netburn, A Timeline of the CDC’s Advice on Facemasks, L.A. TIMES
(July 27, 2021, 4:47 PM), https://www.latimes.com/science/story/2021-07-27/timeline-cdc-
mask-guidance-during-covid-19-pandemic [https:/perma.cc/SBQL-7LV4] (laying out a
number of occasions in which the CDC itself has admitted that its earlier guidance was
simply incorrect); see also infra Section IIL.B.

27 See infra Section IIL.B.

28 See infra Section IIL.B.

29 See infra Section IIL.B.

30 For a discussion of measures taken by courts that may have been counterproductive
from a COVID-19 standpoint, see infra Section IIL.B.

31 See infra Section IV.B.
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courts with more rigorous procedures for authorizing, via administra-
tive orders, modified witness testimony.

This Note will proceed in four parts. Part I will situate the reader
in the history of the Confrontation Clause and the exceptions that
courts have made to serve the public interest. Part II will explore the
approaches courts have taken to reconcile the Confrontation Clause
with the necessities of COVID-19, and in doing so reveal the disagree-
ments between courts as to what “the right to confrontation” actually
means. Part III will argue that the decision-making used to adopt
these approaches has been deeply flawed. Part IV will propose steps
legislatures could take to prepare in advance for future crises and a
procedure for courts to use in determining whether modifications to
the traditional confrontation model are appropriate.

I
THE PRE-COVID CONFRONTATION CLAUSE

The twenty-first century has been a time of significant develop-
ment in our Confrontation Clause doctrine.32 The result is that, to
date, the question of what specific modifications or exceptions to the
requirement of traditional in-person, face-to-face testimony are
acceptable is relatively open. This is further complicated by the fact
that the historical origins of the Confrontation Clause are unclear,
meaning that courts have been kept guessing as to what the original
purpose of the clause was even supposed to be.33

It is, therefore, important to understand the historical values that
are generally cited as giving rise to the Confrontation Clause doctrine.
These conflicting values give rise to many of the controversies in its
application today.>* This Part will examine the history of the
Confrontation Clause and its exceptions leading up to the pandemic.
Section A will discuss the historical precursors to the right to confron-
tation and the various values embodied in those precursors—values
that are, in turn, often read into the Confrontation Clause. Section B
will discuss the development of early Confrontation Clause doctrine in
the U.S. and the issues created by that development. Section C will
discuss the modern confrontation rule. Section D will discuss the
mechanism by which courts grant exceptions to that rule. And Section
E will discuss ways in which courts applied that mechanism prior to
the pandemic.

32 Compare Crawford v. Washington, 541 U.S. 36, 50-51 (2004) (creating a new
conception of the Confrontation Clause in 2004), with Ohio v. Roberts, 448 U.S. 56, 66
(1980) (providing the standard for Confrontation Clause cases before 2004).

33 See infra Section 1.B.

34 See infra Section IILA.
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A. The Historical Right to Confrontation

The ideals behind the Confrontation Clause date back at least to
the Old Testament, and even the ancient versions of the right to con-
frontation still have force in modern jurisprudence. The Book of
Deuteronomy describes a requirement that an accuser and an accused
stand together before God and give testimony before priests and
judges so that their credibility can be assessed.?> The Romans also
valued confrontation; oft cited is the description of Roman law in the
New Testament’s recounting of the trial of Paul.3® But commitment to
confrontation is also visible in Cicero’s Verrine Orations which discuss
the right of the accused to have the accuser present at his trial as a
safeguard against unjust conviction.’” Roman imperial law likewise
provided that the defendant had a right to personally be present while
his trial was taking place.3® Some of these ideals were carried into the
Middle Ages in proceedings by the Catholic Church, even as secular
courts often abandoned them in favor of trial by ordeal.®

Beginning in the fifteenth century, these rights fell out of fashion
in much of continental Europe. Instead, witnesses were examined
behind closed doors.4° They would then sign affidavits which would, in
turn, be used against the defendant as part of the inquisitorial pro-
cess.*! The theory behind this procedure was that witnesses were more
likely to be coached or improperly influenced if they were forced to
give their testimony in the open and that they were, therefore, better
off giving their testimony in secret where there would be less fear of
retaliation.*?

The early modern English simply could not settle on which
system they preferred. Multiple English judges, writing in the fifteenth

35 Deut. 19:16-21 (King James). (“If a false witness rises against any man to testify
against him that which is wrong; then both men . . . shall stand before the Lord, before the
priests and the judges, which shall be in those days. And the judges shall make dilligent
inquisition . . . .”).

36 Acts 25:16 (King James) (“It is not the manner of the Romans to deliver any man to
die, before that he which is accused have the accusers face to face, and have license to
answer for himself concerning the crime laid against him.”).

37 Frank R. Herrmann & Brownlow M. Speer, Facing the Accuser: Ancient and
Medieval Precursors of the Confrontation Clause, 34 Va. J. INT'L L. 481, 486 (1994)
(describing Cicero’s prosecution of Verres for convicting a man in the absence of his
accuser).

38 Id. at 486-87.

39 Id. at 500.

40 Richard D. Friedman, The Confrontation Clause Re-Rooted and Transformed, 2003
Cato Sup. Ct. REV. 439, 443-44 (2004) (describing the use of testimony by affidavit in
Continental Europe).

4 Id.

42 Id.
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to eighteenth centuries, praised the availability of confrontation in
English courts and the resulting “altercation” between witnesses and
the accused as a contrast to the continental system.*> They also
emphasized the importance of cross-examination and oral testimony
in judging credibility.** Yet, during the same period, there were
numerous instances where the right to face one’s accuser was
abridged, curtailed, or simply disregarded.*> Unsurprisingly, this was
common in highly politically charged environments: the Starr
Chamber, the reign of Queen Mary, and the treason trials of Tudor
and Stuart England.4¢ Most famously, in the trial of Sir Walter Raleigh
for plotting to overthrow the crown, the principal witness to his
alleged treason never testified in person.#’ In the colonies, in order to
prevent colonial juries from simply refusing to convict for violations of
the Sugar Act, the Stamp Act, and the Townshend Acts, Parliament
permitted claims of violation to be heard in vice-admiralty courts.*®
These courts typically used testimony by deposition.4°

From these historical sources, modern courts have traditionally
extracted several distinct values of a confrontation system.>° Confron-
tation ensures the transparency of the system to the judge, the public,
and the jury.>! It forces the witness to accuse the defendant to their
face in a formal setting (which is, at least in theory, a more daunting
prospect than lying to a third party).52 Further, even once a baseline
of reliability has been established, confrontation permits the jury to
evaluate the degree of reliability above that baseline. It has long been
believed that a jury can assess veracity by observing the witness’s
demeanor during testimony.>® By insisting that testimony occurs live,
confrontation also forces the jury to be in the same room as the defen-
dant to watch the defendant react to the evidence. Some argue this

43 Id. at 444.

44 1d.

45 Id. at 444-45.

46 Id.

47 W. Jeremy Counseller & Shannon Rickett, The Confrontation Clause After Crawford
v. Washington: Smaller Mouth, Bigger Teeth, 57 BAYLor L. Rev. 1, 7-8 (2005) (describing
the trial of Raleigh).

48 Daniel H. Pollitt, The Right of Confrontation: Its History and Modern Dress, 8 J.
Pus. L. 381, 396-97 (1959) (arguing that pushback against these acts led naturally into the
adoption of precursors of the Confrontation Clause into state constitutions).

¥ Id.

50 See Crawford v. Washington, 541 U.S. 36, 43-50 (2004) (describing the historical
development of the right to confrontation).

51 Friedman, supra note 40, at 441-42 (setting out the values behind confrontation).

52 See Coy v. Iowa, 487 U.S. 1012, 1018-19 (1988) (“The phrase still persists, ‘Look me
in the eye and say that.” . . . It is always more difficult to tell a lie about a person ‘to his
face’ than ‘behind his back.”).

53 See Friedman, supra note 40, at 442 (explaining the value of demeanor as evidence).
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prevents the prosecution from dehumanizing the defendant and
impresses upon the jury the import of their actions.>* Live confronta-
tion in front of the jury likewise allows the defendant to fully explore
the witness’s testimony and its attendant weaknesses and uncertainties
through cross-examination.>>

B. The American Confrontation Clause

The Sixth Amendment to the United States Constitution provides
that “[iJn all criminal prosecutions, the accused shall enjoy the right
. . . to be confronted with the witnesses against him.”>¢ But precisely
how the founders came to ratify this Confrontation Clause is, as courts
have lamented, unclear.>” Some academics argue that the true catalyst
was the lingering concern over events like the trial of Sir Walter
Raleigh.>® Others argue it was a reaction to the use of admiralty courts
in the colonies.> Still others argue it was part of a broader shift in the
American legal system, a shift that sought to grant a defendant the
right to advocate for themselves and to test the prosecution.®®

It is, therefore, unclear which historical value (or values) the
framers were trying to codify. Was it the biblical notion of credibility
judgment by the discerning eye? Was it a concern that a witness’s
identity should be known so as to distance society from trials like that
of Sir Walter Raleigh? Was it a backlash against the lack of trans-
parency regarding how testimony had been obtained in continental
and admiralty courts? Was it a concern that the witness needed to be
present to satisfy the American ideal of testing the prosecution?
Courts have sidestepped these questions and allowed the
Confrontation Clause to serve as a catchall for the various values
described above.

54 See Dubin Research & Consulting, COVID-19’s Next Victim? The Rights of the
Accused, 44 CuampioN 22, 30 (2020).

55 Friedman, supra note 40, at 441-42 (explaining the value of adversarial cross
examination).

56 U.S. Const. amend VI.

57 White v. Illinois, 502 U.S. 346, 359 (1992) (Thomas, J., concurring) (“There is
virtually no evidence of what the drafters of the Confrontation Clause intended it to
mean.”); California v. Green, 399 U.S. 149, 173-74 (1970) (Harlan, J., concurring) (“[T]he
Confrontation Clause comes to us on faded parchment.”).

58 See Daniel Shaviro, The Supreme Court’s Bifurcated Interpretation of the
Confrontation Clause, 17 HastinGgs Const. L.Q. 383, 384 (1990) (arguing that the
inclusion of the Confrontation Clause in the Constitution reflects the “common-law
abhorrence of the Tudor and Stuart practice of trial by affidavit”).

59 See Pollitt, supra note 48, at 396-99 (arguing that the use of admiralty courts was the
catalyst for a renewed commitment to a confrontation right in the colonies).

60 See Randolph N. Jonakait, The Origins of the Confrontation Clause: An Alternative
History, 27 RutGers LJ. 77, 81 (1995) (arguing that the Confrontation Clause was an
outgrowth of a more confrontational American legal system).



248 NEW YORK UNIVERSITY LAW REVIEW [Vol. 98:239

As early as 1895, the Supreme Court described the Confrontation
Clause as a sort of aggregation of benefits rather than a single right:

The primary object of the constitutional provision in question was
to prevent depositions or ex parte affidavits, such as were sometimes
admitted in civil cases, being used against the prisoner in lieu of a
personal examination and cross-examination of the witness in which
the accused has an opportunity, not only of testing the recollection
and sifting the conscience of the witness, but of compelling him to
stand face to face with the jury in order that they may look at him,
and judge by his demeanor upon the stand and the manner in which
he gives his testimony whether he is worthy of belief.o!

For much of the twentieth century, however, the precise contours
of the Confrontation Clause’s application were still hazy.

The Supreme Court took a stab at clarifying these issues in Ohio
v. Roberts.®> The Court in Roberts focused primarily on the concern
that testimony by affidavit was unreliable. It therefore fashioned a test
designed to avoid that unreliability by promoting in-court testimony
subject to cross-examination.®® Yet the Court also noted the impor-
tance of reconciling the competing interests of effective law enforce-
ment. As a general rule then, the Court found that only face-to-face
oral testimony should be admitted, but that exceptions can apply pro-
vided that there are sufficient indicia of reliability to permit the con-
clusion that there has not been a significant departure from the
right.** An out-of-court statement had sufficient indicia of reliability if
it fell within a “firmly rooted hearsay exception” or had other “partic-
ularized guarantees of trustworthiness.”%>

This standard was not well received.®® For one thing, because it
effectively reduced the right to confrontation down to the hearsay
rule, many professors and jurists complained that this amounted to
handing control of a constitutional issue over to the whims of the leg-
islature.®” It also opened the door to a wide variety of statements that

61 Mattox v. United States, 156 U.S. 237, 242-43 (1895).

62 Ohio v. Roberts, 448 U.S. 56, 63-64 (1980).

63 Id.

64 Id. at 65.

65 Jd. at 66.

66 Crawford v. Washington, 541 U.S. 36, 60-61 (2004) (noting the urging the court has
received from its own membership and from various academics to retool the Roberts
standard and collecting a list of cases and articles which criticize Roberts).

67 See e.g., Lilly v. Virginia, 527 U.S. 116, 141-42 (1999) (Breyer, J., concurring)
(arguing that the hearsay-based Confrontation Clause interpretation allows constitutional
rights to be determined by the “fortuity” of falling under a legislatively created hearsay
exception); Richard Friedman, Confrontation: The Search for Basic Principles, 68 GEo.
L.J. 1011, 1014 (1998) (same).
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could be offered against the defendant without giving the defendant a
chance to cross-examine the witness making the statement.%8

A rule that made confrontation synonymous with hearsay would
have at least been relatively predictable. But in practice, academics
and jurists complained that courts were reading “particularized guar-
antees of trustworthiness” so broadly that a vague sense of reliability
became the name of the game.®® The Roberts test allowed trial judges
to make arbitrary (and often inconsistent) judgments about what was
and was not reliable, often depriving defendants of the opportunity to
cross-examine key witnesses.”°

C. The Crawford Standard

In a series of cases around the turn of the millennium, the
Supreme Court revisited, shored up, and ultimately overruled the
Roberts test and replaced it with a new one under Crawford v.
Washington.”* This transition began with Coy v. Iowa, in which the
Court held that it was impermissible for the victim of a crime to testify
behind a screen that would protect them from seeing the defendant.”
In that case, two young girls had allegedly been sexually abused by the
defendant in their backyard.”> Concerned about the victims having to
testify from a place where they could see the defendant, the trial court
set up a translucent screen between the defendant and the two chil-
dren.” Using a clever set of lights, it arranged the courtroom so that
the victims could not see through the screen but the defendant could
make out the victims’ silhouette while they were testifying.”> Thus, the
jury could see the witness, the defendant could see the witnesses, and
the witnesses could see the jury, but the witnesses could not see the
defendant.”®

68 Friedman, supra note 67, at 1018; see also AKHIL REED AMAR, THE CONSTITUTION
AND CRIMINAL PROCEDURE, 130-31 (2008) (worrying that the Roberts reading of the
Confrontation Clause will allow the prosecution to “can” testimony which cannot then be
cross-examined).

69 Cf. Counseller & Rickett, supra note 47, at 10-11 (“The Roberts Confrontation
Clause analysis leaves no doubt that the evil at which the Roberts court believed the Clause
was aimed was the reliability of the hearsay statement itself.”).

70 See Friedman, supra note 40, at 448-50 (describing the application of this test as
“amorphous and manipulable”).

71 Coy v. Iowa, 487 U.S. 1012, 1021 (1998); Crawford, 541 U.S. at 68-69; Davis v.
Washington, 547 U.S. 813, 821 (2006).

72 Coy, 487 U.S. at 1020-21.

73 Id. at 1014.

74 Id.

75 Id. at 1014-15.

76 Id.
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Notably, under the pure Roberts standard, this probably would
have been acceptable. In-court testimony that is under oath and sub-
ject to cross-examination’” is emphatically not hearsay, and, thus, a
standard that essentially boils confrontation down to a hearsay issue
should permit it.7® Yet the Supreme Court found that this separation
between the witness and the defendant fundamentally undermined
the defendant’s right to confrontation, thereby suggesting a new con-
ception of the meaning of the Confrontation Clause.”®

This conception was formalized in Crawford v. Washington,
which explicitly overruled Roberts.3° The decision to overrule Roberts
may have been spurred by the facts in Crawford which highlighted the
key problem with the Roberts standard—that the court was likely to
consider “reliable” some of the most damning statements against the
defendant, statements which the defendant had the greatest interest in
undermining through cross-examination.®? Michael Crawford was
accused of stabbing Kenneth Lee.®? Crawford admitted to the stab-
bing but claimed self-defense.?® In court, Crawford’s wife, Sylvia,
refused to testify against him, but the prosecution was permitted to
introduce her stationhouse statement to the police in which she
described the circumstances of the stabbing differently from her hus-
band, implying a lack of self-defense.8

The trial court admitted the statements under Federal Rule of
Evidence 804(b)(3) on the grounds that they were reliable because
they were against Sylvia’s penal interest and made to a police officer
in a formal setting.®> In other words, the factors the court used to
determine that the testimony was reliable are also the factors that
made the situation similar to the secretive processes used in conti-
nental inquisitions.®¢ In response to these concerns, the Supreme
Court adopted a new rule: Any “testimonial” statement offered
against the defendant for the truth of the matter asserted must be
made in court, through traditional oral testimony, without exception

77 Id.

78 See Fep. R. Evip. 801 (defining hearsay).

7 Coy, 487 U.S. at 1020.

80 Crawford v. Washington, 541 U.S. 36, 68-69 (2004).

81 See id. at 65 (“To add insult to injury, some of the courts that admit untested
testimonial statements find reliability in the very factors that make the statements
testimonial. As noted earlier, one court relied on the fact that the witness’s statement was
made to police while in custody on pending charges.”).

82 Id. at 38.

83 Id. at 40.

84 Jd.

85 Id. at 40-41.

86 See supra Section L.A.
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for reliability.%” The Court then clarified two years later in Davis v.
Washington that a testimonial statement is one made with the primary
purpose of prosecution®: That is, one where a reasonable person in
the speaker’s position would have, as their primary motive for making
the statement, the punishment or prosecution of the defendant.®®

The Supreme Court’s revisitation of the Confrontation Clause
clarified a key facet of the right to confrontation therein. The right is
not simply a substantive right to reliable testimony,” nor is it a flex-
ible standard requiring courts to use their judgment to ensure relia-
bility.°r It is a set of procedural guarantees that the founders
(allegedly) believed would promote truthfulness.”2 These guarantees
are satisfied when a witness takes the stand physically, faces the
defendant in front of the jury, and testifies.

D. Exceptions Under Craig

One might think, based on Crawford, that the right to confronta-
tion had become absolute. But it remains a qualified right. The
leading case on such qualifications is Maryland v. Craig.”> In that case,
the Court was asked to consider whether a Maryland law which per-
mitted child victims of sexual abuse to testify via one-way closed-
circuit video was permitted by the Confrontation Clause.** The law
permitted child victims to be withdrawn to a separate room where
they could be questioned by both the prosecutor and defense counsel
and required the jury, judge, and defendant to remain in the court-
room and watch the child on the screen.® This was only permitted

87 Crawford, 541 U.S. at 68.

88 Davis v. Washington, 547 U.S. 813, 822 (2006) (“Statements are . . . testimonial when
the circumstances objectively indicate that there is no . . . ongoing emergency, and that the
primary purpose of the interrogation is to establish or prove past events potentially
relevant to later criminal prosecution.”).

89 Michigan v. Bryant, 562 U.S. 344 (2011) (“[T]he relevant inquiry into the parties’
statements and actions is not the subjective or actual purpose of the particular parties, but
the purpose that reasonable participants would have had, as ascertained from the parties’
statements and actions and the circumstances in which the encounter occurred.”).

90 See Crawford, 541 U.S. at 61 (“[T]he Clause’s ultimate goal is to ensure reliability of
evidence, but it is a procedural rather than a substantive guarantee. . . . The Clause thu