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Nearly fifty years ago, Justice William J. Brennan wrote a now-
famous article on state constitutions as a source of individual rights.!
Channeling his roots as a justice on the New Jersey Supreme Court,
Justice Brennan urged state judges to“stepinto the breach”as “guardians
of our liberties,”? reminding us all of a piece of democratic wisdom that
is perpetually true but periodically forgotten: “State constitutions, too,
are a font of individual liberties.”

Justice Brennan’s article was written against the backdrop of the
newly ascendent Burger Court’s rollback of Warren-era precedents.
Today, we are witnessing an even more significant moment of rights
retrenchment in the federal courts.* From curtailing voting rights to
abolishing the federal right to abortion and impeding government’s
ability to tackle gun violence, the Supreme Court is an increasingly
hostile venue for many forms of civil rights litigation.>

In this new constitutional moment, state courts and constitutions
haveattractedunprecedentedlevelsof attention fromadvocates,scholars,
and members of the public. Yet, state constitutions are understudied,
and their potential remains untapped by advocates and judges alike.
To both better understand the role of state courts and constitutions
in our legal system and democracy and spur greater engagement, the
Brennan Center, a new Brennan Center publication State Court Report,
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and the NYU Law Review held a two-day symposium in February 2024
titled, “The Promise and Limits of State Constitutions,” which led to
this collection of essays.

The conversations looked both forward and backward. The 1970s
and 80s saw an initial era of “New Judicial Federalism,” where a
number of state courts embraced for the first time broader rights under
state constitutions than those provided by the federal constitution.®
For example, after the Supreme Court closed the door to federal
constitutional claims challenging educational inequity, several state
courts held that there were affirmative and judicially enforceable state
constitutional rights to public education.”

Fast-forward a few decades to the present, and while the issues are
often different, the hydraulics are frequently the same. In the weeks
leading up to the symposium, for instance, the Massachusetts Supreme
Judicial Court applied its Eighth Amendment analogue to bar life
in prison without parole for people under twenty-one—a first in the
nation precedent®—while the Pennsylvania Supreme Court issued a
landmark decision that the state’s Equal Rights Amendment applies to
state classifications that burden one sex, including those pertaining to
abortion regulations.” Lest we think that state constitutional litigation
is inherently progressive, however, in the weeks that followed the
symposium the Alabama Supreme Court attracted national headlines
with a ruling applying its wrongful death statute to frozen embryos,
in part relying on a state constitutional amendment that protects “the
rights of the unborn child.”°

Indeed, while in some ways we are experiencing a kind of déja vu
with respect to the early days of judicial federalism, much is different
about our current situation, as Professor Helen Hershkoff noted in her
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introductory remarks.!! Political polarization has come to dominate
judicial politics—local, state, and national.!? State supreme court
elections, once sleepy affairs, increasingly feature astronomical levels
of spending.’®* The successes and failures of state constitutional ballot
referenda and decisions by state courts on a variety of matters, including
abortion, bail, climate change, direct democracy, and gerrymandering,
have captured national attention.* Meanwhile, state legislatures have
doubled down on efforts to politically capture state courts to prevent
them from being an obstacle to policy goals."

We have also had nearly fifty years to assess and reckon with
the aftermath of Justice Brennan’s article. With tremendous credit
and gratitude to those who have spent decades toiling tirelessly (and
thanklessly) in the trenches of underfunded state courts to expand
access to public education, promote justice in our criminal system,
redress poverty, and much more, state courts’ record as a source of
robust rights protection is decidedly mixed.'® We have seen major
reforms in areas like public education resulting directly from state
constitutional rulings, for example, but in many states, remedies have
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been deferred for decades or indefinitely.”” Many litigants still do not
raise state constitutional claims or fail to do so properly,'® while judges
often shy away from issuing independent state constitutional decisions
when a dispositive federal outcome appears as low-hanging fruit.”” And
lockstepping approaches that tie state constitutional interpretation to
the U.S. Constitution remain the rule, rather than the exception.?

In evaluating the promise of state constitutions, the persistent
obstacles to state constitutionalism were one of the things that most
interested us at the symposium and in the scholarship coming out of
it. If it is clear to most that state courts can and should be developing
independent state constitutional law, why is it that hundreds of state
constitutional provisions have never been interpreted by courts??!
Under what conditions should state courts be “step[ping] into the
breach” and how should state judges do this??> How durable can we
expect these rulings to be in the rough and tumble of judicial elections?
And why do lawyers, judges, and law schools continue to relegate state
constitutional law to second-class status?

With these questions in mind, we organized a series of panels and
related scholarship that would assess with clear eyes both the promise
and the limits of state constitutionalism during this precarious moment
in our democracy.??

We began day one with a panel on judicial federalism. We heard
from Robert Williams, who gave an overview of the New Judicial
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Federalism and what he sees as different about it today.>* Justice
Goodwin H. Liu from the California Supreme Court argued that state
constitutionalism is valuable not because of the results it achieves, but
because it promotes structural pluralism by allowing for a diverse public
to channel its disagreement through dispersed constitutional decision-
making, while providing the benefit of double protection should federal
and state courts agree.” Julie Murray from the ACLU emphasized
the challenging practical and economic reality of litigating state
constitutional cases, noting that most states have neither an analogue
to 42 U.S.C. § 1983 nor fee-shifting statutes to incentivize litigation and
that many state court systems function as black boxes on procedural —
and sometimes even substantive —matters.2® (This would be a recurring
theme voiced by every litigator-panelist.) Considering other barriers
to developing state constitutional law, New York Court of Appeals
Judge Caitlin Halligan pointed to challenges in accessing historical
materials—and recent progress made by New York on this front.”
Jerry Dickinson emphasized state courts as “laboratories” of democracy
with policymaking and political roles akin to state legislatures—a
theme he explores later in this collection.”® He also reminded the
audience that judicial federalism is a dialogue that can run both ways:
We are accustomed to the Supreme Court taking the lead, but sometimes
state courts chart a course that the Supreme Court ends up following.?
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The second panel focused on state constitutional interpretation.
State supreme court justices from Arizona, Indiana, and North Carolina
discussed their approaches to interpreting their own state’s constitution.
Remarkably, while the justices had very different backgrounds and
philosophies and expressed different views on the proper weight judges
should give to text, constitutional structure, and history, all three justices
were unanimous in their disapproval of reflexively interpreting state
constitutions in lockstep with the U.S. Constitution. Arizona Justice
Clint Bolick voiced opposition to lockstepping for many reasons, but
notable among them was his view that doing so amounts to a violation
of state supreme court justices’ oath of office, which requires them to
uphold their state constitution.*® For Indiana Chief Justice Loretta Rush,
anti-lockstepping promotes vertical and horizontal federalism that
preserves liberty by preventing the concentration of power in any one
entity —chief among them, the U.S. Supreme Court.’! North Carolina
Justice Anita Earls joined these critiques, but also issued a cautionary
note about rogue state constitutionalism. She discussed a decision by
her court finding a state constitutional provision to be less protective
than the federal analogue, undermining a fundamental assumption
of judicial federalism: that the federal constitution is a floor or safe
harbor.® Justice Earls also cited other decisions in which her court has
imported criminal law’s “beyond a reasonable doubt” standard into
constitutional interpretation—a jurisprudential maneuver that the
other justices also found perplexing and problematic.?

Day one concluded with a topic that is front of mind for both
advocates and scholars: democracy. Miriam Seifter laid out state
constitutions’ potential for promoting democratic values, from free and
equal elections clauses to constitutionally authorized citizen initiatives.**
In her contribution to the symposium, she explores what the use of
state legislative vetoes can teach us about separation of powers under
state constitutions—a key emerging theme in active state constitutional
litigation over democratic systems.”> Samuel Spital, the litigation
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director of the NAACP Legal Defense Fund, reminded us that there is
still much to mine in state constitutions that can be useful to upholding
the democratic process, citing a recent state constitutional litigation
victory that preserved Black voting power over judges in Hinds County,
Mississippi.®® Wildred Codrington III and the Brennan Center’s Kareem
Crayton tempered some of this optimism. Crayton weighed in on the
mixed record of state constitutional partisan gerrymandering cases.
He noted an asymmetry where some Democratic or liberal justices
have been willing to strike down Democratic gerrymanders, while only
one Republican state supreme court justice in the country has voted to
strike down a Republican partisan gerrymander — Chief Justice Maureen
O’Connor, sitting in attendance. Chief Justice O’Connor was rewarded
for her courage with threatened impeachment and stonewalling by the
legislature.’” For his part, Codrington emphasized the importance of
politics—not litigation—in bringing about lasting rights protections.
Carolyn Shapiro reminded us about the cracks left open by Moore v.
Harper—and discusses how litigators and courts should approach these
questions in her symposium article.’

Following Helen Hershkoff’s rousing remarks, day two began with
a fascinating conversation between Ryan Park, the Solicitor General
of North Carolina, and Michelle Kallen, the former Solicitor General
of Virginia. The two discussed the role of state solicitors general in the
development of state constitutional law. In describing their journey to
their respective offices, they candidly acknowledged their unfamiliarity
with state constitutional law prior to beginning this work.The widespread
absence of state constitutional law courses would be another recurring
theme over the course of the symposium. Law schools take note: This is
probably the easiest thread to unwind in the Gordian knot of why state
constitutional law is underdeveloped.

The next panel on access to courts and remedies also toggled
between promise and limits. Marcus Gadson pointed out that state
constitutions have all sorts of broadly worded rights that would seem
to compel courts to vindicate these rights when state procedure would

36 See also Michael Milov-Cordoba, Mississippi Supreme Court Blocks Part of Law
Changing How Jackson Judges Are Selected, STaTE C1. REP. (Sept. 26, 2023), https:/
statecourtreport.org/our-work/analysis-opinion/mississippi-supreme-court-blocks-part-law-
changing-how-jackson-judges-are [https://perma.cc/DB4J-GJHH].

37 See Haley BeMiller, Jessica Balmert & Laura A. Bischoff, Ohio Republicans
Discussing Impeachment of Chief Justice Maureen O’Connor After Map Ruling, COLUMBUS
Disparcu (Mar. 18, 2022, 2:32 PM), https://www.dispatch.com/story/news/2022/03/18/ohio-
republicans-want-impeach-maureen-oconnor-over-redistricting/7088996001 [https://perma.
cc/2J6P-89X5].

38 Carolyn Shapiro, State Law and Federal Elections after Moore v. Harper, 99 N.Y.U. L.
REV. 2049 (2024).



1922 NEW YORK UNIVERSITY LAW REVIEW [Vol. 99:1915

otherwise stand in the way.** But as Judith Resnik explores in her
symposium piece, these grandly phrased open-access provisions and
remedies clauses have, at least so far, proved to be more aspirational
than actual.** Robert Schapiro and former New York Court of Appeals
Judge Albert Rosenblatt identified some paths forward, with Schapiro
identifying the unconstitutional conditions doctrine as a potentially
fertile ground for affirmative state constitutional litigation,* and Judge
Rosenblatt reminding the judges in attendance that they can choose to
modify tiers of scrutiny under state constitutions. Sharon Brett from the
ACLU of Kansas highlighted some other possible pathways, including
inalienable rights clauses, but sounded the alarm on the need for fee-
shifting statutes to provide a financial incentive for the private bar to
bring state constitutional litigation. As she noted, having three ACLU
attorneys in Kansas is far from enough to develop Kansas’s state
constitutional law.

The penultimate panel was on reproductive rights. As Diana Kasdan
from the Center for Reproductive Rights and Kate Shaw described, this
is one of the most volatile arenas for state constitutional development.
Former Florida Supreme Court Justice Barbara Pariente described the
logistical, legal, and financial challenges of getting an abortion rights
amendment on the ballot. Mary Ziegler urged more historians and law
students to get involved in state constitutional historical work, as the
demand for experts on state constitutional history is far outweighing
the supply in this moment of “state constitutional incrementalism.”*
Michele Goodwin similarly implored the students in attendance to go
where they are needed: The state constitutional fight over abortion is
occurring in state referenda across the country, but many states with
anti-abortion laws on the books are also hostile to voting rights. We
hope the law students in attendance heed such clarion calls.

The symposium closed with a panel on the most glaring omission
in Justice Brennan’s piece: an assessment of the politics of state
constitutionalism. The Brennan Center’s Douglas Keith provided a
sobering account of the state of spending in judicial elections,* while
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Michael Kang discussed cutting-edge research showing that this
spending impacts judicial decision-making.** Robinson Woodward-
Burns addressed the challenges of amending state constitutions today,
with his symposium piece focusing on their anti-democratic potential,*
while the two retired chief justices on the panel—Wallace Jefferson of
Texas and Maureen O’Connor of Ohio—spoke in agreement about
the dangers and distorting effects of partisan and politicized judicial
elections.

So where does all of this leave us? For starters, it is clear that legal
culture around state courts and state constitutions must change —and
that we all have a role to play. There is a need for state constitutional
courses in every law school, more scholarship, and greater access to
historical materials. There are serious economic and practical barriers to
state constitutional litigation that judges and legislators need to address.
Judges asked for more amicus briefs, and for litigants to spend more
time developing state constitutional claims. For their part, judges have
an opportunity to show leadership in developing state constitutional
law and culture.

State constitutionalism is part of the deep structure of our
democratic system; it provides a second layer of rights-protection
while preventing over-concentrations of judicial power, and it creates
channels for participatory democracy while providing outlets to defuse
the conflicts inherent in pluralism. In short, all stakeholders should view
state constitutionalism as a critical component of our democracy. But if
there is to be a durable consensus that constitutional judicial federalism
is a normatively desirable feature of our democracy, we should reckon
with its promise and limits. The essays enclosed do just that. We hope
they inspire others to do the same.
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